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FAC go-43 Summary of Items

Federal Acquisition Circular (FAC) 90-43 amends the Federal
Acquisition Regulation (FAR) as specified below:

Item I-FASA and the Walsh-Healey Public Contracts Act
(FAR case 96-601)

This interim rule amends the Federal Acquisition
Regulation (FAR) to eliminate the requirement that covered
contractors under the Walsh-Healey Public Contracts Act must
be either the manufacturer of or a regular dealer in the
materials, supplies, articles, or equipment to be
manufactured or used in the performance of the contract.
Section 7201 of the Federal Acquisition Streamlining Act of
1994 (Public Law 103-355) amended the Walsh-Healey Public
Contracts Act to repeal the "manufacturer" or "regular
dealer" requirement.

Reolacement oacres: Structure to the Subpart Level (pp. 3 and
4) ; l-3 & l-4; 9-1 & 9-2; 9-21 thru 9-23; 14-7 & 14-8; TOC,
Part 19 (pp. 1 and 2); 19-l thru 19-4; 19-31 & 19-32; 19-39 &
19-40; TOC, Part 22 (pp. 1 thru 3); 22-17 thru 22-21; 33-l &
33-2; TOC, Part 52 (pp. 3 and 4); 52-81 & 52-82; 52-93 & 52-
94; and 52-327 & 52-328.

I t e m  II-Individual and Class Deviations (FAR case
96-004)

.
This final rule amends the FAR to eliminate the

requirements for all agencies to submit copies of approved
individual deviations to the FAR Secretariat and for DOD and
NASA to submit copies of approved class deviations to the FAR
Secretariat.

Reolacement oages: l-7 thru l-10.

Item III-Use of Data Universal Numbering System
(DUNS)' as Primary Contractor Identification (FAR case
95-307)

This interim rule amends the FAR by adding a new
solicitation provision at 52.204-6, and revising Standard
Forms 294 and 295 to replace the Contractor Establishment
Code with the Data Universal Numbering System number as the
means of identifying contractors in the Federal Procurement
Data System.

Reolacement pages: TOC, Part 4; 4-5 & 4-6; TOC, Part 52 (pp.
1 & 2); 52-15 thru 52-16.2; 52-307 & 52-308; 53-3 & 53-4; and
53-81 thru 53-84.



Item IV-Inapplicability of Cost Accounting Standards
to Contracts and Subcontracts for Commercial Items
(FAR case 96-310)

This final rule amends FAR Part 12 to implement Section
4205 of the Clinger-Cohen Act of 1996 (Public Law 104-106).
Section 4205 amends 41 U.S.C. 422(f) to,provide that the
statutory requirement for mandatory use of Cost Accounting
Standards (CAS) need not apply to contracts or subcontracts
for the acquisition of commercial items. While CAS generally
will not apply to acquisitions of commercial items, CAS
requirements may be invoked as a matter of policy by the CAS
Board, pursuant to the authority provided in 41 U.S.C. 422.

Replacement oacles: TOC, Part 12; 12-3 & 12-4; and 12-7 &
12-8.

Item V-Allowable Cost and Payment Clause
(FAR case 93-024)

This final rule amends the FAR to clarify that
reimbursement of subcontract costs under cost-type contracts
generally will not be made to a large business contractor
until the contractor has made payment to the subcontractor.

Replacement pages: 16-7 & 16-8; 52-58.1 thru 52-60; 52-161 &
52-162; and 52-319 & 52-320. .  .

I tem VI-Mentor/Prot&g6  Program (FAR case 93-308)

The interim rule published as Item X of FAC 90-37 is
finalized with minor clarifying changes. The rule permits a
mentor firm under the DOD Pilot Mentor/Protege Program to be
granted credit toward subcontracting goals for certain costs
incurred in providing developmental assistance to its protege
firms, and to award subcontracts on a noncompetitive basis to
its protege firms.

Replacement pages: 19-33 & 19-34; and 52-211 & 52-212.

Item VII-Minority Small Business and Capital
Ownership (FAR case 95-028)

This interim rule amends the FAR to reflect revisions to
the Small Business Administration's regulations at 13 CFR
Parts 121 and 124, which address the Minority Small Business
and Capital Ownership Development Program. The rule
clarifies eligibility and procedural requirements for
procurements under the 8(a) Program. In 52.219-18,
Notification of Competition Limited to Eligible 8(a)
Concerns, Alternate II is removed and Alternate III is
redesignated as Alternate II and the date is updated.



Replacement oages: TOC, Part 19 (pp. 1 and 2); 19-39 thru 19-
44; 52-75 & 52-76; 52-81 thru 52-84; and 52-323 & 52-324.

Item VIII-Extension of Small Business Competitiveness
Demonstration Program (FAR case 96-328)

This final rule amends FAR Subpart 19.10 to implement
Section 108, Title I (Amendments to Small Business
Administration Act), of the National Defense Authorization
Act for Fiscal Year 1997 (Public Law 104-208). Section 108
extends the Small Business Competitiveness Demonstration
Program (15 U.S.C. 644 note) until September 30, 1997.

Reolacement  pages: 19-45 & 19-46.

Item IX-Morale, Health, Welfare Costs/Contractor
Overhead Certification (FAR case 92-613)

This final rule amends the cost principle at FAR 31.205-
1, Public Relations and Advertising Costs, by removing from
paragraph (f)(5) the parenthetical reference to other cost
principles to eliminate any confusion as to which cost
principle governs.

Replacement oages: 31-11 & 31-12.

Item X-Impairment of Long-Lived Assets
(FAR case 95-003)

This final rule amends the FAR to clarify the cost
allowability rules concerning the recognition of losses when
carrying values of impaired assets are written down for
financial reporting purposes.

Replacement pages: 31-23 & 31-24.

Item XI-Local Government Lobbying Costs (FAR case
96-003)

This interim rule amends the FAR to make allowable the
costs of lobbying activities to influence local legislation
in order to directly reduce contract costs or to avoid
material impairment of the contractor's authority to perform
the contract.

Reolacement  Pages: 31-27 & 31-28.

Item XII-Clause Flowdown (FAR case 92-035)

This final rule amends the FAR by eliminating
requirements for prime contractors to flow down clause
provisions to their subcontractors or suppliers from FAR
clauses 52.215-26, 52.216-5, 52.216-6, 52.216-16, 52.216-17,
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52.222-1, 52.236-21, 52.244-2(i), 52.246-23, 52.246-24, and
52.246-25.

Reolacement oages: TOC, Part 46; 46-13; 52-49 & 52-50; 52-55
thru 52-58.2; ,52-63 thru 52-70; 52-83 & 52-84; 52-195 thru 52-
198; 52-209 & 52-210; and 52-253 thru 52-256.

I t em XIII-Collection of FASA-Related Information
within the Federal Procurement Data System (FAR case
95-310)

This final rule amends the FAR to change the Standard
Form 279, Federal Procurement Data System (FPDS)-Individual
Contract Action Report, and Standard Form 281, Federal
Procurement Data System (FPDS) -Summary Contract Action Report
($25,000 or Less), to incorporate new information categories
required by the Federal Acquisition Streamlining Act of 1994.

Reolacement  oacres: TOC, Part 53 (pp. 3 and 4); 53-l.& 53-2; and
53-77 thru 53-84.

Item XIV-Technical Amendments

Technical'amendments  have been made to correct
typographical errors, FAR citations, and clause dates as
follows:

Structure of the FAR to the Subpart Level

1 Subpart 22.15 was removed in FAC 90-17 but this
entry inadvertently remained in the Structure of the FAR to
the Subpart Level. This page is republished to correct that
error.

Replacement pages: Structure of the FAR to the Subpart Level
(pp. 3 & 4).

1.106 [Corrected]

2 Section 1.106 is amended under the ‘FAR segment" and
"OMB control No." headings following the introductory text by
removing "22.15" and "9000-0127", and ‘All other
requirements" and "9000-0063", respectively, and revising the
entry "42.203" to read ‘43.205(f)".

Reolacement  oages: l-3 thru l-6.
*

4.803 [Corrected]

3 Section 4.803(a)(ll)  is amended by revising the word
"representatives" to read "representations". .

Reolacement oages: 4-9 & 4-10.
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12.301, 12.302, and 12.303 [Corrected]

4 Section 12.301 is amended in paragraphs (b)(l) and
(b)(3),. section 12.302 is amended in the second sentence of
paragraph (a) t and section 12.303 is amended in paragraphs
(c)(l) and (e)(l) by revising "Block 26" to read "Block 27a".

Rex,lacement Daaes: 12-3 thru 12-6.

14.408-4 [Corrected]

5 This page is republished to correct a formatting
error in paragraph (b).

Rex>lacement oases: 14-19 & 14-20.

17.503 [Corrected]

6
removing

Section 17.503 is amended in paragraph (c) by
‘of this section" and inserting "below" in its

place.

Reolacement oases: 17-7 & 17-8.

19.5024 [Corrected]

7 Section 19.502-l is amended in the introductory text
by removing "using the order of precedence in 19.504, the"
and inserting "The" in its place.

ReDlacement pages: 19-29 & 19-30

19.508 [Corrected] .

8 Section 19.508 is amended in the first sentence of
paragraphs (c) and (d) by removing ‘(see 19.504(a)(2))" and
‘(see 19.504(a)(4))", respectively.

Reolacement oacxes: 19-31 & 19-32.

Pages 22-13 and 22-31

9 Page 22-13 is republished to correct the date of the
heading to read February 27, 1995, and page 22-31 is
republished to add the heading "FAC 90-40 August 26, 1996"
and to insert a change bar at section 22.1005.

Reolacement x>aaes: 22-13 & 22-14 and 22-31 & 22-32.
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22.1302 [Corrected]

10
inserting

Section 22.1302 is corrected in paragraph (b) by
‘shall not apply to any agency, instrumentality, or

subdivision" after "subdivision)".

Replacement oages: 22-39 & 22-40.

31.206-6 [Corrected]

11 Section 31.205-6 is amended in the second sentence
of paragraph (g)(l) by revising the citation ‘subparagraph
<j> (6) u to read ‘subparagraph (j) (7)".

Replacement pages: 31-15 & 31-16. .

Page 46-11

12 Page 46-11 is republished to add the header and
change bars which were inadvertently omitted when this page
was published in FAC 90-41.

Reolacement  oages: 46-11 & 46-12.

46.805 [Corrected]

13 Section 46.805 is amended in the second sentence of
paragraph (b) by removing the words ‘in Part 13".

Replacement oages: 46-13.

52.208-g [Corrected]

14 Section 52.208-g is amended in the fourth sentence
of paragraph (c) of the clause by revising the word
Vontract" to read "contact".

Reolacement pages: 52-19 & 52-20.

52.211-4 [Corrected]

15 Section 52.211-4 is amended in the introductory
text by-revising the provision's prescription to read
"11.204(d)".

Replacement oases: 52-25 & 52-26.

52.211-5 [Corrected]

16 Section 52.211-5 is amended in the introductory
text by-revising the clause's prescription to read
"l1,302(a)fl.



Replacement Daqes: 52-25 & 52-26.

52.211-6 [Corrected]

17 Section 52.211-6 is amended in the introductory
text by-revising the provision's prescription to read
‘11.302(b)".

Replacement Daqes: 52-25 & 52-26.

52.211-7 [Corrected]

18 Section 52.211-7 is amended in the introductory
text by-revising the clause's prescription to read
‘11.302(c)".

ReDlacement Daqes: 52-25 & 52-26.

52.211-13 [Corrected]

19 Section 52.211-13 is amended by revising the
introductory text to read: ‘As prescribed in 11.504(c),
insert the following clause:".

Replacement Daqes: 52-29 & 52-30.

52.216-13 [Corrected]

20 Section 52.216-13 is amended at the end of
paragraph (a)(2) by inserting the word ?eimbursablefi after
the word "not".

Replacement paaes: 52-61 & 52-62.

52.222-36 [Corrected]

21 Section 52.222-36 is amended by revising the
introductory text to read
the following clause?.

‘As prescribed in 22.1408, insert

ReDlacement oages: 52-101 & 52-102,

52.228-14 [Corrected]

22 Section 52.228-14 is amended in item 5 of
paragraphs (e) and (f) by revising "1983 Revision" to read
"1993 Revision" and ‘Publication No. 400" to read
‘Publication No. 500N.

Reolacement  oases: 28-11 & 28-12; 52-147 thru 52-148.2.
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52.237-l [Corrected]

23 Section 52.237-l is amended in the introductory
text by-revising m37.105 (a)u to read u37.110 (a)?

ReDlacement Daqes: 52499 & 52-200.

52.301 Matrix

24 The matrix is amended to correct certain FAR
prescriptions, alternates, headers and footers.

ReDlacement '13aqes: 52-307 thru 52-312.1; 52-315 & 52-316;
52-327 thru 52-332; 52-335 & 52-336; 52-339 & 52-340; 52-343
& 52-344; and 52-357 & 52-358.

Part 53 Table of Contents

25 Page 3 of Part 53 Table of Contents is republished
to correct typographical errors at 53.302-347 and 53.302-348.

Reolacement  pages: TOC, Part 53 (pp. 3 & 4).



FAC 90-43 FILING INSTRUCTIONS

REMOVE PAGES INSERT PAGES

Structure of the FAR
to the Subpart Level

(pp. 3 and 4)

Structure of the FAR
to the Subpart Level

(pp. 3 and 4)

l-3 thru l-10 l-3 thru l-10

TOC, Part 4 TOC/ Part 4
4-5 & 4-6 4-5 & 4-6
4-9 & 4-10 4-9 & 4-10

9-l & 9-2
9-21 thru 9-23

TOC, Part 12
12-3 thru 12-8

14-7 & 14-8
14-19 & 14-20

16-7 & 16-8

17-7 & 17-8

TOC, Part 19
(pp. 1 and 2)

19-1 thru 19-4
19-29 thru 19-34
19-39 thru 19-46

TOC, Part 22 .
(pp. 1 thru 3)

22-13 & 22-14
22-17 thru 22-24
22-31 & 22-32
22-39 & 22-40

28-11 & 28-12

31-11 & 31-12
31-15 & 31-16
31-23 & 31-24
31-27 & 31-28

33-l & 33-2

TOC, Part 46
46-11 thru 46-l3

9-l & 9-2
9-21 thru 9-23

TOC, Part 12
12-3 thru 12-8

14-7 SC 14-8
14-19 & 14-20

16-7 & 16-8

17-7 & 17-8

TOC, Part 19
(pp. 1 and 2)

19-l thru 19-4
19-29 thru 19-34
19-39 thru 19-46

TOC, Part 22
(pp. 1 thru 3)

22-13 & 22-14
22-17 thru 22-21
22-31 & 22-32
22-39 & 22-40

28-11 & 28-12

31-11 & 31-12
31-15 & 31-16
31-23 & 31-24
31-27 & 31-28

33-l & 33-2

TOC, Part 46
46-11 thru 46-13



TOC, Part 52
(pp. f thru 4)

52-E thru 52-16.2
52-19 & 52-20
52-25 & 52-X
52-29 6;; 52-30
5249 & 52-50
52-55 thru 52-70
5X-75 & 52-36
52-81 lkhru 52-84
52-93 & 52-94
52-101 & 52-102
52-X47 thru 148-2
52-161 & 52-162
52-195 thru 52-200
52-209 thru 52-212
52-253 thn~ 52-255
52-307 t'km-2 52-312.2
52-315 & 52-316
52-319 & 52-320
52-323 & 52-324
5 7 -327
5;-335

thru 52-332.1
&i 52-336

52-343 '=2-339 & &; 52-340 52-344
52-357 thru 52-358.1

TQC, P a r t  52
(pp. 1 thru 4)

52-15 thru 52-l&2
5s$9 & 52-20
52-25 & 52-26
5-29 & 52-30
52-49 & 52-S)
52-55 thru 52-70
52-75 & 52-76
52-81 thru 52-84
52-93 & 52-94
52-10.1. &; 52-102
52-147 thru 148.2
52-161 & 52-162
52-195 thru 52-ZOO
53-209 thru 52-212
52-253 thru 52-256
S-307 thru 52-312-l
52-315 & 52-3lA
52-319 G 52-320
52-323 & 52-324
;2-327 thru 52-~~~,l,??+I
52-335 & 52-334
52-339 6r; 52-340
52-343 &i 52-344
52-357 & 52-355

TX, Par'l=. 53 TOC, Part 53
(pp. 3 & 4) (PP 3 & 4)

53-1 thru 53-4 53-l thru 53-4
53-77 53-77
53-79 53-79
53-8-3. & 53-82 53-83, ii 53-82
53-83 &; 53-89; 53-83 & 53-84

Standard Forms 279, 281, 294, and 295 are provided for
y o u r  convenience. Please file these behind the "Farms
for Repro" tElh in order by standard form number-
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Structure
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14.4 Opening of Bids and Award of Contract
14.5 Two-Step Sealed Bidding

PART 15-CONTRACTING  BY NEGOTIATION
15.1 General Requirements for Negotiation
15.2-

15.3 [Reserved]
15.4 Solicitation and Receipt of Proposals and Quotations
15.5 Unsolicited Proposals
15.6 Source Selection
15.7 Make-or-Buy Programs
15.8 Price Negotiation
15.9 Profit
15.10 Preaward, Award, and Postaward Notifications, Protests, and Mistakes

PART 16-TYPES  OF CONTRACTS
16.1 Selecting Contract Types
16.2 Fixed-Price Contracts
16.3 Cost-Reimbursement Contracts
16.4 Incentive Contracts
16.5 Indefinite-Delivery Contracts
16.6 Time-and-Materials, Labor-Hour, and Letter Contracts
16.7 Agreements

PART 17-SPECIAL  CONTRACTING METHODS
17.1 Multiyear Contracting
17.2 Options
17.3 [Reserved]
17.4 Leader Company Contracting
17.5 Interagency Acquisitions Under the Economy Act
17.6 Management and Operating Contracts

PART lS-[RESERVED]

SUBCHAPTER D-SOCIOECONOMIC PROGRAMS

PART 19-SMALL  BUSINESS PROGRAMS
19.1 Size Standards
19.2 Policies
19.3 Determination of Status as a Small Business Concern
19.4 Cooperation with the Small Business Administration
19.5 Set-Asides for Small Business

I 19.6 Certificates of Competency
19.7 Subcontracting with Small Business, Small Disadvantaged Business and Women-Owned Small Business

Concerns
19.8 Contracting with the Small Business Administration (The 8(a) Program)
19.9 [Reserved]
19.10 Small Business Competitiveness Demonstration Program

PARTS 20-21-[RESERVED]

PART 22-APPLICATION  OF LABOR LAWS TO GOVERNMENT ACQUISITIONS
22.1 Basic Labor Policies
22.2 Convict Labor
22.3 Contract Work Hours and Safety Standards Act
22.4 Labor Standards for Contracts Involving Construction
22.5 [Reserved]
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FEDERAL ACQUISITION  REGULATION (FAR)

22.6
22.7
22.8
22.9
22.10
22.11
22.12
22.13

I
22.14

PART23-
23.1
23.2
23.3
23.4
23.5
23.6
23.7
23.8
23.9

Walsh-Healey Public Contracts Act
[Reserved]
Equal Employment Opportunity
Nondiscrimination Because of Age
Service Contract Act of 1965,  as Amended
Professional Employee Compensation
[Reserved]
Special Disabled and Vietnam Era Veterans
Employment of the Handicapped

l ENVIRONMENT, CONSERVATION, OCCUPATIONAL SAFETY, AND DRUG-FREE WORKPLACE
Pollution Control and Clean Air and Water
Energy Conservation
Hazardous Material Identification and Material Safety Data
Use of Recovered Materials
Drug-Free Workplace
Notice of Radioactive Material
Contracting for Environmentally Preferable and Energy-Efficient Products and Services
Ozone-Depleting Substances
Toxic Chemical Release Reporting

PART 24-PROTECTION  OF PRIVACY AND FREEDOM OF INFORMATION
24.1 Protection of Individual Privacy
24.2 Freedom of Information Act

PART 25-
25.1
25.2
25.3
25.4
25.5
25.6
25.7
25.8
25.9
25.10

-FOREIGN ACQUISITION
Buy American Act-Supplies
Buy American Act-Construction Materials
Balance of Payments Program
Trade Agreements
Use of Foreign Currency
Customs and Duties
Restrictions on Certain Foreign Purchases
International Agreements and Coordination
Additional Foreign Acquisition Clauses
Implementation of Sanctions Against Countries that Discriminate Against United States Products or Services

in Government Procurement

PART 26-OTHER  SOCIOECONOMIC PROGRAMS
26.1 Indian Incentive Program
26-2 Disaster or Emergency Assistance Activities

SUBCHAPTER E-GENERAL CONTRACTING REQUIREMENTS

PART 27-PATENTS,  DATA, AND COPYRIGHTS
27.1 General
27.2 Patents
27.3 Patent Rights Under Government Contracts
27.4 Rights In Data and Copyrights
27.5 [Reserved]
27.6 Foreign License and Technical Assistance Agreements

PART B-B~NDSAND~SURANCE
28.1 Bonds
28.2 Sureties
28.3 Insurance



PART l-FEDERAL ACQUISITION  REGULATIONS  SYSTEM 1.106

1.103  Authority.
(a) The development of the FAR System is in accor-

dance with the requirements of the Office of Federal
Procurement Policy Act of 1974 (Pub. L. 93-400),  as
amended by Pub. L. 96-83,  and OFPP Policy Letter 85-1,
Federal Acquisition Regulations System, dated August 19,
1985.

Defense,

(b) The FAR is prepared, issued, and maintained, and

the Administrator
the FAR System is prescribed jointly by the Secretary of

of General Services, and the
Adminis trator,  Na t iona l Aeronautics and Space
Administration, under their several statutory authorities.

1.104  Applicability.
The FAR applies to all acquisitions as defined in Part 2

of the FAR, except where expressly excluded.

1.105  Issuance.

.  .

1.105-l  Publication and code arrangement.
(a) The FAR is published in (1) the daily issue of the

Federal Register, (2)  cumulated form in the Code of Federal
Regulations (CFR),  and (3)  a separate loose-leaf edition.

(b) The FAR is issued as Chapter 1 of Title 48, CFR.
Subsequent chapters are reserved for agency acquisition
regulations that implement or supplement the FAR (see
Subpart 1.3).  The CFR Staff will assign chapter numbers to
requesting agencies.

(c) Each numbered unit or segment (e.g., part, subpart,
section, etc.) of an agency acquisition regulation that is
codified in the CFR shall begin with the chapter number.
However, the chapter number assigned to the FAR will not
be included in the numbered units or segments of the FAR.

1.105-2  Arrangement of regulations.
(a) General. The FAR is divided into subchapters, parts

(each of which deals with a separate aspect of acquisition),
subparts, sections, and subsections.

(b) Numbering. (1) The numbering system permits the
discrete identification of every FAR paragraph. The digits
to the left of the decimal point represent the part number.
The numbers to the right of the decimal point and to the
left of the dash represent, in order, the subpart (one or two
digits), and the section (two digits). The number to the
right of the dash represents the subsection. Subdivisions
may be used at the section and subsection level to identify
individual paragraphs. The following example illustrates
the make-up of a FAR number citation (note that subchap-
ters are not used with citations):

25.108-2- -

part J T IT
ISubpart

Section
Subsection 4--------J

I

(2)  Subdivisions below the section or subsection
level shall consist of parenthetical alpha numerics read-

Subdivisions, below the 4th level, shall repeat the

ing from highest to lowest indenture as follows: lower
case alphabet, Arabic numbers, lower case Roman

sequence.

numerals, and upper case alphabet. The following exam-
ple is illustrative:

(a>( l)(W)

(c) References and citations. (1)  Unless otherwise stat-
ed, cross-references indicate parts, subparts, sections, sub-
sections, paragraphs, subparagraphs, or subdivisions of this
regulation.

(2)  This regulation may be referred to as the Federal
Acquisition Regulation or the FAR.

(3) Using the FAR coverage at 9.106-4(d)  as a typical
illustration, reference to the-

(i) Part would be “FAR Part 9” outside the FAR
and “Part 9” within the FAR.

(ii) Subpart would be “FAR Subpart 9.1”  outside
the FAR and ‘Subpart 9.1” within the FAR.

(iii) Section would be “FAR 9.106” outside the
FAR and “9.106”  within the FAR.

(iv) Subsection would be “FAR 9.106-4”  outside
the FAR and “9.106-4”  within the FAR.

(v) Paragraph would be “FAR 9.106-4(d)” outside
the FAR and “9.106-4(d)”  within the FAR.
(4)  Citations of authority (e.g., statutes or Executive

orders) in the FAR shall follow the Federal Register
form guides.

1.105-3  Copies.
Copies of the FAR in Federal Register, loose-leaf, and

CFR form may be purchased from the Superintendent of
Documents,  Government Printing Office (GPO),
Washington, DC 20402.

1.106  OMB  Approval under the Paperwork Reduction
Act.
The Paperwork Reduction Act of 1980  (Pub. L. 96-511)

imposes a requirement on Federal agencies to obtain
approval from the Office of Management and Budget
(OMB) before collecting information from ten or more
members of the public. The information collection and
recordkeeping requirements contained in this regulation
have been approved by the OMB. The following OMB
control numbers apply:

FAR segment
3.103
3.104-9
3.104.12(a)(12)
34
4: 102
4.5

OMB  Control Number
9000-00  18
9000-0103
9000-0103
9000-0003
9000-0033
9000-0137

(FAC 90-43) l-3
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1.106 FEDERAL ACQUISITION  REGULATION (FAR)
FAR segment
4.7
4.9
5.405
7.2
8.203-2
85.
91.
92.
95
14.201
14.202-4
14.202-5
14.205
14.205-4(c)
14.214
14.407
14.5
15.106
15.404
15.7
15.8
15.804-8
15.812-l(b)
15.813-1
15.813-2
15.813-3
15.813-6
19.7
22.103

I 22.8
22.11
22.13

1
22.14
23.602
27.3
27.4
28.1
28.106-1(b)
28.2
29.304
30
30.6
3 1.205-2
3 1.205-46
3 1.205-46(a)(3)
32
32.000
32.1

32.2
32.4
32.5

OMB  Control Number
9000-0034
9000-0097
9000-0036
9000-0082
9000-00  17
9000-0113
9000-00  11
9000-0020
9000-0111
9000-0034
9000-0040
90004039
~9000,0002
9000-0037
9000-0105
9000-0038
9000-0041
9000-0034
9000-0037
9000-0078
9000-00  13
9000-0115
9000-0080
9000-0105
9000-0105
9000-0105
9000-0105
9000-0006
9000-0065
1215-0072
9000-0066
1215-0072
1215-0072
9000-0107
9000-0095
9000-0090
9000-0045
9000-0119
9000-0045
9000-0059
90004093
9000-0129
9000-0072
9000-0079
9000-0088
9000-0035
9000-0138
9000-0070  and
9000-0138
9000-0138
9000-0073
9000-0010  and
9000-0138

FAR segment
32.7
32.9
32.10
33
34.1
36.302
36.603

36.701
41.004-2(c)
42.7
42.12
42.13
42.14 ’ ’ ’
43.205(f)  ’ “’
45
46
47
48
49
50
51.1
51.2
52.203-2
52.203-7
52.203-8
52.203-g
52.204-3
52.207-3
52.208-  1
52.208-2
52.208-8
52.208-g
52.209-  1 (b)
52.209-l (c)
52.209-5
52.209-6
52.209-7
52.209-8
52.210-5
52.210-6
52.210-8
52.210-9
52.210-10
52.212-1
52.2  12-2
52.214-2
52.214-14
52.214-15
52.214-16
52.214-17
52.214-21
52.214-26

OMB  Control Number
9000-0074
9000-0102
9000-0138
9000-0035
9000-0133
9000-0037
9000-0004  and
9000-0005
9000-0037
9000-O  125
9000-0013
9000-0076
9000-0076
9000-0056
9000-0026 I
9000-0075
9000-0077

d 9000-006  1
9000-0027
9000-0028
9000-0029
9000-003  1
9000-0032
9000-0018
9000-0091
9000-0103
9000-0103
9000-0097
9000-0114
9000-0017
9000-0017
9000-0113
9000-0113
9000-0020
9000-0083
9000-0094
9000-0094
9000-0111
9000-O  111
9000-0030
9000-0030
9000-0018
9000-0016
9oqo-0017
9000-0043
9000-0043
9000-0046
9000-0047
9000-0044
9000-0044
9000-0018
9000-0039
9000-0034
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FAR segment
52.214-28
52.215-2
52.215-6
52.215-l  1
52.215-19
52.215-20
52.215-21
52.215-24
52.215-25
52.2  15-26
52.215-40
52.215-41
52.215-42
52.216-2
52.216-3
52.216-4
52.216-5
52.216-6
52.216-7
52.216-10
52.216-13
52.216-15
52.216-16
52.216-17
52.219-9
52.219-10
52.219-19
52.219-20
52.219-21
52.222-2
52.222-4
52.222-6
52.222-8

52.222-l  1
52.222-l  8
52.222-21
52.222-22
52.222-23
52.222-25
52.222-26
52.222-27
52.222-35
52.222-36
52.222-4  1

52.222-46
52.223-  1
52.223-6(b)(5)
52.223-7
52.225-  1
52.225-6
52.225-8

OMB  Control Number
9000-0013
9000-0034
9000-0046
9000-0048
9000-0044
9000-0047
9000-0078
9000-0013
9000-00  13
9000-0080
9000-0015
9000-0013
9000-0013
9000-0068
9000-0068
9000-0068
9000-007  1
9000-007  1
9000-0069
9000-0067
9000-0069
9000-0069
9000-0067
9000-0067
9000-0006
9000-0006
9000-0100
9000-O  100
9000-O  100
9000-0065
1215-0119
1215-0140
1215-0149  and
1215-0017
9000-0014
9000-0127
1215-0072
1215-0072
1215-0072
1215-0072
1215-0072
1215-0072
1215-0072
1215-0072
1215-0017  and
1215-0150
9000-0066
9000-002  1
9000-0101
9000-0117
9000-0024
9000-0023
9000-0025

FAR segment
52.225-  10
52.225-20
52.228-  1
52.228-2
52.228-3
52.229-2
52.230-6
52.232-5
52.232-7
52.232-10
52.232-12
52.232-  13
52.232-  14
52.232-  15
52.232-16
52.232-20
52.232-21
52.232-22
52.232-27
52.232-29
52.232-30
52.232-3  1
52.232-32
52.233-  1
52.234-  1
52.236-5
52.236-13

52.236-15
52.236-  19
52.241-2
52.241-6
52.241-11
52.241-13
52.242-12
52.243-  1
52.243-2
52.243-3
52.243-4
52.243-6
52.243-7
52.245-2
52.245-3
52.245-5
52.245-7
52.245-8
52.245-9
52.245-10
52.245-  11
52.245-  16
52.245-  17
52.245-  18
52.246-2

OMB  Control Number
9000-0022
9000-0130
9000-0045
9000-0045
9000-0045
9000-0059
9000-0129
9000-0070
9000-0070
9000-0070
9000-0073
9000-0010
9000-00  10
9000-00  10
9000-0010
9000-0074
9000-0074
9000-0074
9000-0102
9000-0138
9000-0138
9000-0138
9000-0138
9000-0035
9000-0133
9000-0062
1220-0029  and
9000-0060
9000-0058
9000-0064
9000-0122
9000-0123
9000-O  126
9000-0124
9000-0056
9000-0026
9000-0026
9000-0026
9000-0026
9000-0026
9000-0026
9000-0075
9000-0075
9000-0075
9000-0075
9000-0075
9000-0075
9000-0075
9000-0075
9000-0075
9000-0075
9000-0075
9000-0077
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FAR segment OMB  Control Number FAR segment OMB Control Number
52.246-3
52.246-4
52.246-5
52.246-6
52.246-7
52.246-8
52.246-  10
52.246-12
52.246-15
52.247-2
52.247-29
52.247-30
52.247-3  1
52.247-32
52.247-33
52.247-34
52.247-35
52.247-36
52.247-37
52.247-38
52.247-39
52.247-40
52.247-41
52.247-42
52.247-43
52.247-44
52.247-5  1
52.247-53
52.247-57
52.247-63
52.247-64
52.248-  1
52.248-2
52.248-3
52.249-2
52.249-3
52.249-5
52.249-6
52.249-  11
52.250-  1
52.253-l
53.105
53.236-1(a)
SF 24
SF 25
SF 25-A
SF 28
SF 34
SF 35
SF 129
SF 254
SF 255
SF 273
1-6

9000-0077
9000-0077
9000-0077
9000-0077
9000-0077
9000-0077
9000-0077
9000-0077
9000-0077
9000-0053
9000-006  1
9000-006  1
9000-006  1
9000-0061
9000-006  1
9000-006  1
9000-006  1
9000-006  1
9000-006  1
9000-0061
9000-0061
9000-0061
9000-0061
9000-0061
9000-0061
9000-0061
9000-0057
9000-0055
9000-006  1
9000-0054
9000-0054
9000-0027
9000-0027
9000-0027
9000-0028
9000-0028
9000-0028
9000-0028
9000-0028
9000-0029
9000-0104
9000-0104
9000-0037
9000-0045
9000-0045
9000-0045
9000-000  1
9000-0045
9000-0045
9000-0002
9000-0004
9000-0005
9000-0045

SF 274 9000-0045
SF 275 9000-0045
SF 294 9000-0006
SF 295 9000-0007
SF 1403 9000-0011
SF 1404 9000-00  11
SF 1405 9000-00  11
SF 1406 9000-0011
SF 1407 9000-0011
SF 1408 9000-00  11
SF 1411 9000-0013
SF 1413 9000-0014
SF 1416 9000-0045
SF 1417 9000-0037
SF 1418 9000-0119
SF 1423 9000-0015
SF 1424 9000-0015
SF 1426 9000-00  1’5
SF 1427 9000-0015
SF 1428 9000-0015
SF 1429 9000-0015
SF 1430 9000-0015
SF 1431 9000-0015
SF 1432 9000-0015
SF 1433 9000-0015
SF 1434 9000-0015
SF 1435 9000-0012
SF 1436 9000-0012
SF 1437 9000-0012
SF 1438 9000-0012
SF 1439 9000-0012
SF 1440 9000-0012
SF 1443 9000-0010
SF 1444 9000-0089
SF 1445 9000-0089
SF 1446 9000-0089
SF 1448 9000-00  13
SF 1449 9000-0136

I

SUBPART 1.2-ADMINISTRATION

1.201  Maintenance of the FAR.

1.201-l  The two councils.
(a) Subject to the authorities discussed in 1.102,  revi-

sions to the FAR will be prepared and issued through the
coordinated action of two councils,  the Defense
Acquisition Regulatory Council (DAR Council) and the
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Civilian Agency Acquisition Council (CAA  Council).
Members of these councils shall-

(1)  Represent their agencies on a full-time basis;
(2) Be selected for their superior qualifications in

terms of acquisition experience and demonstrated pro-
fessional expertise; and

(3) Be funded by their respective agencies.
(b)  The chairperson of the CAA Council shall be the

representative of the Administrator of General Services.
The other members of this council shall be one each repre-
sentative from the (1) Departments of Agriculture,
Commerce, Energy, Health and Human Services, Interior,
Labor, State, Transportation, and Treasury, and (2)
Environmental Protection Agency, Small Business
Administration, and Department of Veterans Affairs.

(c) The Director of the DAR Council shall be the repre-
sentative of the Secretary of Defense. The operation of the
DAR Council will be as prescribed by the Secretary of
Defense. Membership shall include representatives of the
military Departments, the Defense Logistics Agency, and
the National Aeronautics and Space Administration.

(d) Responsibility for processing revisions to the FAR
is apportioned by the two councils so that each council has
cognizance over specified parts or subparts.

(e) Each council shall be responsible for-
(1)  Agreeing on all revisions with the other council;
(2)  Submitting to the FAR Secretariat (see 1.201-2)

the information required under paragraphs 1.501-2(b)
and (e) for publication in the Federal Register of a notice
soliciting comments on a proposed revision to the FAR;

(3) Considering all comments received in response
to notice of proposed revisions;

(4) Arranging for public meetings;
(5) Preparing any final revision in the appropriate

FAR format and language; and
(6) Submitting any final revision to the FAR

Secretariat for publication in the Federal Register and
printing for distribution.

1.201-2  FAR Secretariat. .
(a) The General Services Administration is responsible

for establishing and operating the FAR Secretariat to print,
publish, and distribute the FAR through the Code of
Federal Regulations system (including a loose-leaf edition
with periodic updates).

(b) Additionally, the FAR Secretariat shall provide the
two councils with centralized services for-

(1) Keeping a synopsis of current FAR cases and
their status;

(2) Assigning FAR case numbers;
(3) Maintaining official  files;
(4)  Assisting parties interested in reviewing the files

on completed cases; and
(5) Performing miscellaneous administrative tasks

pertaining to the maintenance of the FAR.

1.202  Agency compliance with the FAR.
Agency compliance with the FAR (see 1.304)  is the

responsibility of the Secretary of Defense (for the miltary
departments and defense agencies), the Administrator of
General Services (for civilian agencies other than NASA),
and the Administrator of NASA (for NASA activities).

SUBPART 1.3-AGENCY  ACQUISITION REGULATIONS

1.301 Policy.
(a)(l) Subject to the authorities in paragraph (c) of this

section and other statutory authority, an agency head may
issue or authorize the issuance of agency acquisition regu-
lations that implement or supplement the FAR and incorpo-
rate, together with the FAR, agency policies, procedures,
contract clauses, solicitation provisions, and forms that
govern the contracting process or otherwise control the
relationship between the agency, including any of its subor-
ganizations,  and contractors or prospective contractors.

(2)  Subject to the authorities in paragraph (c) of this
section and other statutory authority, an agency head may
issue or authorize the issuance of internal agency guidance
at any organizational level (e.g., designations and delega-
tions of authority, assignments of responsibilities, work-
flow procedures, and internal reporting requirements).
(b) Agency heads shall establish procedures to ensure

that agency acquisition regulations are published for com-
ment in the Federal Register in conformance with the pro-
cedures in Subpart 1.5  and as required by section 22 of the
Office of Federal Procurement Policy Act, as amended (41
U.S.C.  418b), and other applicable statutes, when they
have a significant effect beyond the internal operating pro-
cedures of the agency or have a significant cost or admin-
istrative impact on contractors or offerors. However, pub-
lication is not required for issuances that merely imple-
ment or supplement higher level issuances that have previ-
ously undergone the public comment process, unless such
implementation or supplementation results in an additional
significant cost or administrative impact on contractors or
offerors or effect beyond the internal operating procedures
of the issuing organization. Issuances under 1.301(a)(2)
need not be publicized for public comment.

(c) When adopting acquisition regulations, agencies
shall ensure that they comply with the Paperwork
Reduction Act (44  U.S.C. 3501,  et seq.) as implemented in
5 CFR 1320  (see 1.106)  and the Regulatory Flexibility Act
(5 U.S.C. 601,  et seq.). Normally, when a law requires
publication of a proposed regulation, the Regulatory
Flexibility Act applies and agencies must prepare written
analyses, or certifications as provided in the law.

(d) Agency acquisition regulations implementing or
supplementing the FAR are, for-

(1) The military departments and defense agencies,
issued subject to the authority of the Secretary of Defense;

(2)  NASA activities, issued subject to the authorities
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of the Administrator of NASA; and
(3)  The civilian agencies other than NASA, issued by

the heads of those agencies subject to the overall author-
ity of the Administrator of General Services or indepen-
dent authority the agency may have.

1.302  Limitations.
Agency acquisition regulations shall be limited to-
(a) Those necessary to implement FAR policies and pro-

cedures within the agency; and
(b) Additional policies, procedures, solicitation provi-

sions, or contract clauses that supplement the FAR to satis-
fy the specific needs of the agency.

1.303  Publication and codification.
(a) Agency-wide acquisition regulations shall be published in

the Federal Register as required by law, shall be codified under
an assigned chapter in Title 48,  Code of Federal Regulations, and
shall parallel the FAR in format, arrangement, and numbering
system (but see 1.105 1 (c)). Coverage in an agency acquisition
regulation that implements a specific part, subpart, section, or
subsection of the FAR shall be numbered and titled to corre-
spond to the appropriate FAR number and title. Supplementary
material for which there is no counterpart in the FAR shall be
codified using chapter, part, subpart, section, or subsection num-
bers of 70  and up (e.g., for the Department of Interior, whose
assigned chapter number in Title 48 is 14,  Part 1470,  Subpart
1401.70,  section 1401.370,  or subsection 1401.301-70).

(b) Issuances under 1.301(a)(2)  need not be published in
the Federal Register.

1.304  Agency control and compliance procedures.
(a) Under the authorities of 1.301(c),  agencies shall control

and limit issuance of agency acquisition regulations and, in par-
ticular, local agency directives that restrain the flexibilities  found
in the FAR, and shall establish formal procedures for the review
of these documents to assure compliance with this Part 1.

(b) Agency acquisition regulations shall not-
(1) Unnecessarily repeat, paraphrase, or otherwise

restate material contained in the FAR or higher-level
agency acquisition regulations; or

(2) Except as required by law or as provided in
Subpart 1.4,  conflict or be inconsistent with FAR content.
(c) Agencies shall evaluate all regulatory coverage in

agency acquisition regulations to determine if it could apply
to other agencies. Coverage that is not peculiar to one
agency shall be recommended for inclusion in the FAR.

SUBPART 1.4-DEVIATIONS  FROM THE FAR

1.400  Scope of subpart.
This subpart prescribes the policies and procedures for

authorizing deviations from the FAR. Exceptions pertain-
ing to the use of forms prescribed by the FAR are covered
in Part 53 rather than in this subpart.

1-8

1.401  Definition.
“Deviation” means any one or combination of the following:
(a) The issuance or use of a policy, procedure, solicita-

tion provision (see definition in 52.101(a)),  contract clause
(see definition in 52.101(a)), method, or practice of con-
ducting acquisition actions of any kind at any stage of the
acquisition process that is inconsistent with the FAR.

(b)  The omission of any solicitation provision or con-
tract clause when its prescription requires its use.

(c) The use of any solicitation provision or contract
clause with modified or alternate language that is not
authorized by the FAR (see definitions of “modification”
and “alternate” in 52.10  1 (a)).

(d)  The use of a solicitation provision or contract clause
prescribed by the FAR on a “substantially as follows” or
“substantially the same as” basis (see definitions in
52.101(a)),  if such use is inconsistent with the intent, prin-
ciple, or substance of the prescription or related coverage
on the subject matter in the FAR.

(e) The authorization of lesser or greater limitations on
the use of any solicitation provision, contract clause, poli-
cy, or procedure prescribed by the FAR.

(f) The issuance of policies or procedures that govern
the contracting process or otherwise control contracting
relationships that are not incorporated into agency acquisi-
tion regulations in accordance with 1.301(a).

1.402  Policy.
Unless precluded by law, executive order, or regulation,

deviations from the FAR may be granted as specified in this
subpart when necessary to meet the specific needs and
requirements of each agency. The development and testing
of new techniques and methods of acquisition should not be
stifled simply because such action would require a FAR devi-
ation. The fact that deviation authority is required should not,
of itself, deter agencies in their development and testing of
new techniques and acquisition methods. Refer to 3 1.101  for
instructions concerning deviations pertaining to the subject
matter of Part 3 1, Contract Cost Principles and Procedures.
Deviations are not authorized with respect to Part 30.  Refer
to 30.201-5  for instructions concerning waivers pertaining to
Cost Accounting Standards.

1.403 Individual deviations.
Individual deviations affect only one contracting action,

and, unless 1.405(e)  is applicable, may be authorized by
agency heads or their designees. The justification and
agency approval shall be documented in the contract file.

1.404  Class deviations.
Class deviations affect more than one contracting action.

When it is known that a class deviation will be required on
a permanent basis, an agency should propose an appropri-
ate FAR revision to cover the matter. For civilian agencies
other than NASA, a copy of each approved class deviation
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1 shall be furnished to the FAR Secretariat.
(a) For civilian agencies except NASA, class deviations

may be authorized by agency heads or their designees,
unless 1.405(e)  is applicable. Delegation of this authority
shall not be made below the head of a contracting activity.
Authorization of class deviations by agency officials is
subject to the following limitations:

(1) An agency official who may authorize a class
deviation, before doing so, shall consult with the chair-
person of the Civilian Agency Acquisition Council
(CAA Council), unless that agency official determines
that urgency precludes such consultation.

(2)  Recommended revisions to the FAR shall be
transmitted to the FAR Secretariat by agency heads or
their designees for authorizing class deviations.
(b) For DOD, class deviations shall be controlled, pro-

cessed, and approved in accordance with the Defense FAR
Supplement.

(c) For NASA, class deviations shall be controlled and
approved by the Associate Administrator for Procurement.
Deviations shall be processed in accordance with agency
regulations.

1.405  Deviations pertaining to treaties and executive
agreements.
(a) “Executive agreements,” as used in this section,

means Government-to-Government agreements, including
agreements with international organizations, to which the
United States is a party.

(b)  Any deviation from the FAR required to comply with
a treaty to which the United States is a party is authorized,
unless the deviation would be inconsistent with FAR cover-
age based on a law enacted after the execution of the treaty.

(c) Any deviation from the FAR required to comply with
an executive agreement is authorized unless the deviation
would be inconsistent with FAR coverage based on law.

(d) For civilian agencies other than NASA, a copy of
the text deviation authorized under paragraph (b)  or (c) of
this section shall be transmitted to the FAR Secretariat
through a central agency control point.

(e) For civilian agencies other than NASA, if a deviation
required to comply with a treaty or an executive agreement
is not authorized by paragraph (b)  or (c) of this section, then
the request for deviation shall be processed through the FAR
Secretariat to the Civilian Agency Acquisition Council.

SUBPART 1.5-AGENCY  AND PUBLIC  PARTICIPA-
TION

1.501 Solicitation of agency and public views.

1.501-l  Definition.
“Significant revisions,” as used in this subpart, means

revisions that alter the substantive meaning of any cover-
age in the FAR System having a significant cost or admin-

istrative impact on contractors or offerors, or significant
effect beyond the internal operating procedures of the issu-
ing agency. This expression, for example, does not include
editorial, stylistic, or other revisions that have no impact on
the basic meaning of the coverage being revised.

1.501-2  Opportunity for public comments.
(a) Views of agencies and nongovernmental parties or

organizations will be considered in formulating acquisition
policies and procedures.

(b)  The opportunity to submit written comments on pro-
posed significant revisions shall be provided by placing a
notice in the Federal Register. Each of these notices shall
include-

(1)  The text of the revision or, if it is impracticable to
publish the full text, a summary of the proposal;

(2)  The address and telephone number of the individ-
ual from whom copies of the revision, in full text, can
be requested and to whom comments thereon should be
addressed; and

(3)  When 1.501-3(b)  is applicable, a statement that
the revision is effective on a temporary basis pending
completion of the public comment period.
(c) A minimum of 30 days and, normally, at least 60

days will be given for the receipt of comments.

1.501-3  Exceptions.
(a) Comments need not be solicited when the proposed

coverage does not constitute a significant revision.
(b)  Advance comments need not be solicited when

urgent and compelling circumstances make solicitation of
comments impracticable prior to the effective date of the
coverage, such as when a new statute must be implemented
in a relatively short period of time. In such case, the cover-
age shall be issued on a temporary basis and shall provide
for at least a 30  day public comment period.

1.502  Unsolicited proposed revisions.
Consideration shall also be given to unsolicited recom-

mendations for revisions that have been submitted in writ-
ing with sufficient data and rationale to permit their evalu-
ation.

1.503 Public meetings.
Public meetings may be appropriate when a decision to

adopt, amend, or delete FAR coverage is likely to benefit
from significant additional views and discussion.

SUBPART 1.6-CAREER  DEVELOPMENT, CON-
TRACTING AUTHORITY, AND RESPONSIBILI-
TIES

1.601 General.
(a) Unless specifically prohibited by another provision of

law, authority and responsibility to contract for authorized

1-9
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supplies and services are vested in the agency head. The
agency head may establish contracting activities and dele-
gate broad authority to manage the agency’s contracting
functions to heads of such contracting activities. Contracts
may be entered into and signed on behalf of the Government
only by contracting officers. In some agencies, a relatively
small number of high level officials are designated contract-
ing officers solely by virtue of their positions. Contracting
officers below the level of a head of a contracting activity
shall be selected and appointed under 1.603.

(b) Agency heads may mutually agree to-
(1) Assign contracting functions and responsibilities

from one agency to another; and
(2) Create joint or combined offices to exercise

acquisition functions and responsibilities.

1.602  Contracting officers.

1.6024  Authority.
(a) Contracting officers have authority to enter into,

administer, or terminate contracts and make related deter-
minations and findings. Contracting officers may bind the
Government only to the extent of the authority delegated to
them. Contracting officers shall receive from the appoint-
ing authority (see 1.603-l)  clear instructions in writing
regarding the limits of their authority. Information on the
limits of the contracting officers’ authority shall be readily
available to the public and agency personnel.

(b) No contract shall be entered into unless the contract-
ing officer ensures that all requirements of law, executive
orders, regulations, and all other applicable procedures,
including clearances and approvals, have been met.

1.602-2  Responsibilities.
Contracting officers are responsible for ensuring perfor-

mance of a11  necessary actions for effective contracting,
ensuring compliance with the terms of the contract, and
safeguarding the interests of the United States in its con-
tractual relationships. In order to perform these responsi-
bilities, contracting officers should be allowed wide lati-
tude to exercise business judgment. Contracting officers
s h a l l -

(a) Ensure that the requirements of 1.602-1(b) have
been met, and that sufficient funds are available for
obligation;

(b) Ensure that contractors receive impartial, fair, and
equitable treatment; and

(c) Request and consider the advice of specialists in audit,
law, engineering, transportation, and other fields, as appropri-
ate.

1.602-3  Ratification of unauthorized commitments.
(a) Definitions.
“Ratification,” as used in this subsection, means the act

of approving an unauthorized commitment by an official
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who has the authority to do so.
“Unauthorized commitment,” as used in this subsection,

means an agreement that is not binding solely because the
Government representative who made it lacked the authori-
ty to enter into that agreement on behalf of the
Government.

(b)  Policy. (1)  Agencies should take positive action to
preclude, to the maximum extent possible, the need for rat-
ification actions. Although procedures are provided in this
section for use in those cases where the ratification of an
unauthorized commitment is necessary, these procedures
may not be used in a manner that encourages such commit-
ments being made by Government personnel.

(2)  Subject to the limitations in paragraph (c) of this
subsection, the head of the contracting activity, unless a
higher level official is designated by the agency, may
ratify an unauthorized commitment.

(3) The ratification authority in subparagraph (b)(2)  of
this subsection may be delegated in accordance with agen-
cy procedures, but in no case shall the authority be dele-
gated below the level of chief of the contracting office.

(4)  Agencies should process unauthorized commit-
ments using the ratification authority of this subsection
instead of referring such actions to the General
Accounting Office for resolution. (See 1.602-3(d).)

(5)  Unauthorized commitments that would involve
claims subject to resolution under the Contract Disputes
Act of 1978  should  be processed in accordance with
Subpart 33.2, Disputes and Appeals.
(c) Limitations. The authority in subparagraph (b)(2)  of

this subsection may be exercised only when-
(1) Supplies or services have been provided to and

accepted by the Government, or the Government other-
wise has obtained or will obtain a benefit resulting from
performance of the unauthorized commitment;

(2)  The ratifying official has the authority to enter
into a contractual commitment;

(3)  The resulting contract would otherwise have been
proper if made by an appropriate contracting officer;

(4)  The contracting officer reviewing the unautho-
rized commitment determines the price to be fair and
reasonable;

(5) The contracting officer recommends payment
and legal counsel concurs in the recommendation,
unless agency procedures expressly do not require such
concurrence;

(6) Funds are available and were available at the
time the unauthorized commitment was made; and

(7)  The ratification is in accordance with any other
limitations prescribed under agency procedures.
(d) Nonratifiable commitments. Cases that are not rati-

fiable under this subsection may be subject to resolution as
recommended by the General Accounting Office under its
claim procedure (GAO Policy and Procedures Manual for
Guidance of Federal Agencies, Title 4, Chapter 2),  or as
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full FACNET;  and
(b) The Administrator of OFPP  has certified implemen-

tation of Governmentwide FACNET to the Congress.

4.5054  Contra@ actions excluded.
For purposesiiof calculating the percentage of FACNET

use referred to in 4.5052  and 4.505-3,  actions issued
against established contracts, such as delivery orders, task
orders, and,&-scope modifications, shall not be included.

!

4.506  Exemptions.
The following are exempted from the use of FACNET

as. specified and shall not be considered when determining
<compliance with the requirements to implement FACNET:

(a) Interim FACNET. (1) Classes of procurements
exempted by the head of the contracting activity after a
written determination is made that FACNET processing of
those procurements is not cost-effective or practicable; and
specific purchases for which the contracting officer deter-
mines that it is not practicable or cost-effective to process
via FACNET.  Such determinations shall be centrally main-
tained at the contracting office.

(2) Contracts that do not require notice under
Subpart 5.2.
(b) Full FACNET.  Contracts awarded by a contracting

office (or a portion of a contracting office), if the office is
exempted from use of FACNET by the head of the agency,
or the Secretary of Defense for the military departments
and defense agencies. Any such exemption shall be based
on a written determination that FACNET processing is not
cost-effective or practicable for the contracting office, or
portions thereof. Determinations shall be maintained in the
office of the senior procurement executive, or the Under
Secretary of Defense for Acquisition and Technology for
the military departments and defense agencies.

SUBPART 4.6-CONTRACT  REPORTING

4.600  Scope of subpart.
This subpart prescribes uniform reporting requirements

for the Federal Procurement Data System (FPDS).

4.601  Record requirements.
(a) Each executive agency shall establish and maintain for

a period of 5 years a computer file, by fiscal year, containing
unclassified records of all procurements exceeding $25,000.

(b) With respect to each procurement carried out using
competitive procedures, agencies shall be able to access from
the computer file, as a minimum, the following information:

(1)  The date of contract award.
(2) Information identifying the source to whom the

contract was awarded.
(3)  The property or services obtained by the

Government under the procurement.

(4)  The total cost of the procurement.
(5) Those procurements which result in the submis-

sion of a single bid or proposal so that they can be sepa-
rately categorized and designated noncompetitive pro-
curements using competitive procedures.
(c) In addition to paragraph (b)  of this section with

respect to each procurement carried out using procedures
other than competitive procedures, agencies shall be able to
access from the computer file-

(1) The reason under Subpart 6.3 for the use of such
procedures; and

(2)  The identity of the organization or activity which
conducted the procurement.
(d) In addition to the information described in para-

graphs (b) and (c) of this section, for procurements in
excess of $25,000,  agencies shall be able to access infor-
mation on the following from the computer file:

(1)  Awards to small disadvantaged businesses using
either set-asides or full and open competition.

(2)  Awards to business concerns owned and con-
trolled by women.

(3) The number of offers received in response to a
solicitation.

(4)  Task or delivery order contracts.
(5)  Contracts for the acquisition of commercial items.

(e) This information shall be transmitted to the Federal
Procurement Data System in accordance with agency procedures.

4.602  Federal Procurement Data System.
(a) The FPDS  provides a comprehensive mechanism for

assembling, organizing, and presenting contract placement
data for the Federal Government. Federal agencies report data
to the Federal Procurement Data Center (FPDC),  which col-
lects, processes, and disseminates official statistical data on
Federal contracting. The data provide (1)  a basis for recurring
and special reports to the President, the Congress, the General
Accounting Office, Federal executive agencies, and the gener-
al public; (2) a means of measuring and assessing the impact
of Federal contracting on the Nation’s economy and the extent
to which small, small disadvantaged and women-owned small
business concerns are sharing in Federal contracts; and (3)
data for other policy and management control purposes.

(b) The FPDS Reporting Manual provides a complete
list of reporting and nonreporting agencies and organiza-
tions. This manual (available at no charge from the General
Services Administration, Federal Procurement Data Center,
7th & D Streets, SW, Room 5652,  Washington, DC 20407,
telephone (202)  401-1529,  FTS 441-1529,  FAX (202)  401-
1546) provides the necessary instruction to the data collec-
tion point in each agency as to what data are required and
how often to provide the data.

(c) Data collection points in each agency report data on
SF 279, Federal Procurement Data System (FPDS)-
Individual Contract Action Report, and SF 28  1, Federal

(FAC 90-43) 4-5



FAC  90-43  DECEMBER 20,1996

4.603 FEDERAL ACQUISITION  REGULATION (FAR)

Procurement Data System (FPDS)-Summary  Contract
Action Report ($25,000 or Less), or computer-generated
equivalent. Although the SF 279 and SF 281  are not
mandatory for use by the agencies, they do provide the
mandatory format for submitting data to the FPDS.

(d) The contracting officer shall report a Contractor
Identification Number for each successful offeror. A Data
Universal Numbering System (DUNS) number, which is a
nine-digit number assigned by Dun and Bradstreet Information
Services to an establishment, is the Contractor Identification
Number for Federal contractors. The DUNS number reported
must identify the successful offeror’s name and address exactly
as stated in the offer and resultant contract. The contracting
officer shall ask the offeror to provide its DUNS number by
using the provision prescribed at 4603(a). If the successful
offeror does not provide its number, the contracting officer
shall contact the offeror and obtain the DUNS number.

4.603  SoIicitation  provisions.
(a) The contracting officer shall insert the provision at

52.204-6,  Contractor Identification Number-Data Universal
Numbering System (DUNS) Number, in solicitations that are
expected to result in a requirement for the generation of an SF
279,  Federal Procurement Data System (FPDS)-Individual
Contract Action Report (see 4.602(c)),  or similar agency form.

(b) The contracting officer shall insert the provision at
52.204-5,  Women-Owned Business, in all solicitations that
are not set aside for small business concerns and that
exceed the simplified acquisition threshold, when the con-
tract is to be performed inside the United States, its territo-
ries or possessions, Puerto Rico, the Trust Territory of the
Pacific Islands, or the District of Columbia.

SUBPART 4.7-CONTRACTOR  RECORDS
RETENTION

4.700  Scope of subpart.
This subpart provides policies and procedures for retention

of records by contractors to meet the records review require-
ments of the Government. In this subpart, the terms “contracts”
and “contractors” include “subcontracts” and “subcontractors.”

4.701  Purpose.
The purpose of this subpart is to generally describe

records retention requirements and to allow reductions in
the retention period for specific classes of records under
prescribed circumstances.

4.702 Applicability.
(a) This subpart applies to records generated under con-

tracts that contain one of the following clauses:
(1) Audit and Records-Sealed Bidding (52.214-26).
(2) Audit and Records-Negotiation (52.215-2).
(3) Audit-Commercial Items (52.215-43).
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(b) This subpart is not mandatory on Department of
Energy contracts for which the Comptroller General allows
alternative records retention periods. Apart from this
exception, this subpart applies to record retention periods
under contracts that are subject to Chapter 137,  Title IO,
U.S.C.,  and the Federal Property and Administrative
Services Act of 1949,  as amended, 40 U.S.C.  471, et seq.

4.703  Policy.
(a) Except as stated in 4.703(b),  contractors shall make

available records, which includes books, documents, account-
ing procedures and practices, and other data, regardless of
type and regardless of whether such items are in written form,
in the form of computer data, or in any other form, and other
supporting evidence to satisfy contract negotiation, adminis-
tration, and audit requirements of the contracting agencies
and the Comptroller General for (1)  3 years after final pay-
ment or, for certain records, (2)  the period specified in 4.705
through 4.705-3,  whichever of these periods expires first.

(b)  Contractors shall make available the foregoing
records and supporting evidence for a longer period of time
than is required in 4.703(a)  if-

(1) A retention period longer than that cited in
4.703(a)  is specified in any contract clause; or

(2) The contractor, for its own purposes, retains the
foregoing records and supporting evidence for a
longer period. Under this circumstance, the retention peri-
od shall be the period of the contractor’s retention or 3
years after final payment, whichever period expires first.

(3)  The contractor does not meet the original go-day
due date for submission of final indirect cost rate pro-
posals specified in subparagraph (d)(2)  of the clause at
52.216-7, Allowable Cost and Payment, and subpara-
graph (c)(2)  of the clause at 52.216-  13,  Allowable Cost
and Payment-Facilities. Under these circumstances,
the retention periods in 4.705 shall be automatically
extended one day for each day the proposal is not sub-
mitted after the original go-day due date.
(c) Nothing in this section shall be construed to preclude

a contractor from duplicating or storing original records in
electronic form unless they contain significant information
not shown on the record copy. Original records need not be
maintained or produced in an audit if the contractor or sub-
contractor provides photographic or electronic images of the
original records and meets the following requirements:

(1) The contractor or subcontractor has established
procedures to ensure that the imaging process preserves
accurate images of the original records, including signa-
tures and other written or graphic images, and’that  the
imaging process is reliable and secure so as to maintain
the integrity of the records.

(2) The contractor or subcontractor maintains an
effective indexing system to permit timely and conve-
nient access to the imaged records.
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(iii) Cost/price proposals; and
(iv) Any other pages of the solicitation that the

I

offeror or quoter has altered or annotated.
(11)  Contractor’s certifications and representations.
(12) Preaward survey reports or reference to previous

preaward survey reports relied upon.
(13) Source selection documentation.
(14)  Contracting officer’s determination of the con-

tractor’s responsibility.
(15)  Small Business Administration Certificate of

Competency.
(16)  Records of contractor’s compliance with labor

policies including equal employment opportunity poli-
cies.

(17) Cost or pricing data and Certificates of Current
Cost or Pricing Data or a required justification for waiv-
er, or information other than cost or pricing data.

(18) Packaging and transportation data.
(19) Cost or price analysis.
(20) Audit reports or reasons for waiver.
(21) Record of negotiation. .
(22) Justification for type of contract.
(23)  Authority for deviations from this regulation,

statutory requirements, or other restrictions.
(24)  Required approvals of award and evidence of

legal review.
(25) Notice of award.
(26) The original of (i) the signed contract or award,

(ii) all contract modifications, and (iii) documents sup-
porting modifications executed by the contracting
office.

(27) Synopsis of award or reference thereto.
(28)  Notice to unsuccessful quoters or offerors and

record of any debriefing.
(29)  Acquisition management reports (see Subpart

4 6). .
(30) Bid, performance, payment, or other bond docu-

ments, or a reference thereto, and notices to sureties.
(31) Report of postaward conference.
(32) Notice to proceed, stop orders, and any overtime

premium approvals granted at the time of award.
(33)  Documents requesting and authorizing modifi-

cation in the normal assignment of contract administra-
tion functions and responsibility.

(34) Approvals or disapprovals of requests for
waivers or deviations from contract requirements.

(35)  Rejected engineering change proposals. These
proposals may be filed separately for early disposal (see
4.805(h)).

(36)  Royalty, invention, and copyright reports
(including invention disclosures) or reference thereto.

(37) Contract completion documents.
(38)  Documentation regarding termination actions

for which the contracting office is responsible.

(39)  Cross-references to pertinent documents that are
filed elsewhere.

(40) Any additional documents on which action was
taken or that reflect actions by the contracting office
pertinent to the contract.

(41) A current chronological list identifying the
awarding and successor contracting officers, with inclu-
sive dates of responsibility.

(42) All certifications required by 3.104-9(e)(  1).
(43) For contracts and contract modifications in

excess of $100,000,  a record of all persons or classes of
persons authorized to have access to proprietary or
source selection information and, to the maximum
extent practicable, the names of all individuals within
the class.
(b) Contract administration office contract file. (1)

Copy of the contract and all modifications, together with
official record copies of supporting documents executed by
the contract administration office.

(2)  Any document modifying the normal assignment
of contract administration functions and responsibility.

(3)  Security requirements.
(4)  Cost or pricing data, Certificates of Current Cost

or Pricing Data, or information other than cost or pric-
ing data; cost or price analysis; and other documentation
supporting contractual actions executed by the contract
administration office.

(5)  Preaward survey information.
(6)  Purchasing system information.
(7)  Consent to subcontract or purchase.
(8)  Performance and payment bonds and surety infor-

mation.
(9)  Postaward conference records.
(10) Orders issued under the contract.
(11)  Notice to proceed and stop orders.
(12) Insurance policies or certificates of insurance or

references to them.
(13) Documents supporting advance or progress pay-

ments.
(14)  Progressing, expediting, and production surveil-

lance records.
( 15) Quality assurance records.
( 16) Property administration records.
(17)  Documentation regarding termination actions

for which the contract administration office is responsi-
ble.

(18)  Cross reference to other pertinent documents
that are filed elsewhere.

(19) Any additional documents on which action was
taken or that reflect actions by the contract administra-
tion office pertinent to the contract.

(20) Contract completion documents.
(c) Paying ofice  contract file. (1)  Copy of the contract

and any modifications.
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(2) Bills, invoices, vouchers, and supporting docu-

ments.
(3)  Record of payments or receipts.
(4)  Other pertinent documents.

4.804  Closeout of contract files.

4.804-l  Closeout by the office administering the
contract.
(a) Except as provided in paragraph (c) of this section,

time standards for closing out contract files are as follows:
(1) Files for contracts using simplified acquisition

procedures should be considered closed when the con-
tracting officer receives evidence of receipt of property
and final payment, unless otherwise specified by agency
regulations.

(2) Files for firm-fixed-price contracts, other than
those using simplified acquisition procedures, should be
closed within 6 months after the date on which the con-
tracting officer receives evidence of physical comple-
tion.

(3)  Files for contracts requiring settlement of indirect
cost rates should be closed within 36 months of the
month in which the contracting officer receives evi-
dence of physical completion.

(4)  Files for all other contracts should be closed with-
in 20 months of the month in which the contracting offi-
cer receives evidence of physical completion.
(b) When closing out the contract files at 4.804-1(a)(2),

(3),  and (4)  the contracting officer shall use the closeout
procedures at 4.804-5.  However, these closeout actions
may be modified to reflect the extent of administration that
has been performed. Quick closeout procedures (see
42.708)  should be used, when appropriate, to reduce
administrative costs and to enable deobligation  of excess
tunds.

(c) A contract file shall not be closed if (1)  the contract
is in litigation or under appeal, or (2)  in the case of a termi-
nation, all termination actions have not been completed.

4.804-2  Closeout of the contracting office files if another
office administers the contract.
(a) Contract files for contracts using simplified acquisi-

tion procedures should be considered closed when the con-
tracting officer receives evidence of receipt of property and
final payment, unless otherwise specified by agency regu-
l a t i o n .

(b) All other contract files shall be closed as soon as
practicable after the contracting officer receives a contract
completion statement from the contract administration
office. The contracting officer shall ensure that all contrac-
tual actions required have been completed and shall pre-
pare a statement to that effect. This statement is authority
to close the contract file and shall be made a part of the
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official contract file.

4.804-3  Closeout of paying office contract files.
The paying office shall close the contract file upon

issuance of the final payment voucher.

4.804-4  Physically completed contracts.
(a) Except as provided in paragraph (b) below, a con-

tract is considered to be physically completed when-
(l)(i) The contractor has completed the required

deliveries and the Government has inspected and
accepted the supplies;

(ii) The contractor has performed all services and
the Government has accepted these services; and

(iii) All option provisions, if any, have expired; or
(2)  The Government has given the contractor a notice

of complete contract termination.
(b) Facilities contracts and rental, use, and storage

agreements are considered to be physically completed
when-

(1)  The Government has given the contractor a notice
of complete contract termination; or

(2)  The contract period has expired.

4.804-5 Detailed procedures for closing out contract
files.
(a) The office administering the contract is responsible

for initiating (automated or manual) administrative close-
out of the contract after receiving evidence of its physical
completion. At the outset of this process, an initial contract
funds status review shall be accomplished, and where
appropriate, excess funds identified to the contracting
office. When complete, the administrative closeout proce-
dures shall ensure that-

’ ”

(1) Disposition of classified material is completed;
(2)  Final patent report is cleared;
(3)  Final royalty report is cleared;
(4)  There is no outstanding value engineering change

proposal;
(5)  Plant clearance report is received;
(6)  Property clearance is received;
(7)  All interim or disallowed costs are settled;
(8)  Price revision is completed;
(9)  Subcontracts are settled by the prime contractor;
(10)  Prior year indirect cost rates are settled;
(11)  Termination docket is completed;
(12) Contract audit is completed;
( 13)  Contractor’s closing statement is completed;
(14) Contractor’s final invoice has been submitted;

and
(15)  Contract funds review is completed and deobli-

gation of any excess funds is recommended.
(b)  When the actions in paragraph (a) of this subsection

have been verified, the contracting officer administering
.
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9.000  Scope of part.
This part prescribes policies, standards, and procedures

pertaining to prospective contractors’ responsibility; debar-
ment, suspension, and ineligibility; qualified products; first
article testing and approval; contractor team arrangements;
defense production pools and research and development
pools; and organizational conflicts of interest.

SUBPART 9.1-RESPONSIBLE  PROSPECTIVE
CONTRACTORS

9.100  Scope of subpart.
This subpart prescribes policies, standards, and proce-

dures for determining whether prospective contractors and
subcontractors are responsible.

9.101  Definitions.
“Preaward survey” means an evaluation by a surveying

activity of a prospective contractor’s capability to perform
a proposed contract.

“Responsible prospective contractor” means a contrac-
tor that meets the standards in 9.104.

“Surveying activity” means the cognizant contract admin-
istration office or, if there is no such office, another organiza-
tion designated by the agency to conduct preaward  surveys.

9.102  Applicability.
(a) This subpart applies to all proposed contracts with

any prospective contractor that is located-
(1) In the United States, its possessions, or Puerto

Rico; or
(2) Elsewhere, unless application of the subpart

would be inconsistent with the laws or customs where
the contractor is located.
(b) This subpart does not apply to proposed contracts

with (1) foreign, State, or local governments; (2)  other U.S.
Government agencies or their instrumentalities; or (3)
agencies for the blind or other severely handicapped (see
Subpart 8.7).

9.103  Policy.
(a) Purchases shall be made from, and contracts shall be

awarded to, responsible prospective contractors only.

(b)  No purchase or award shall be made unless the con-
tracting officer makes an affirmative determination of
responsibility. In the absence of information clearly indi-
cating that the prospective contractor is responsible, the
contracting officer shall make a determination of nonre-
sponsibility. If the prospective contractor is a small busi-
ness concern, the contracting officer shall comply with
Subpart 19.6,  Certificates of Competency. (If Section 8(a) 1
of the Small Business Act (15 U.S.C.  637)  applies, see
Subpart 19.8.)

(c) The award of a contract to a supplier based on lowest
evaluated price alone can be false economy if there is sub-
sequent default, late deliveries, or other unsatisfactory per-
formance resulting in additional contractual or administra-
tive costs. While it is important that Government purchas-
es be made at the lowest price, this does not require an
award to a supplier solely because that supplier submits the
lowest offer. A prospective contractor must affirmatively
demonstrate its responsibility, including, when necessary,
the responsibility of its proposed subcontractors.

9.104  Standards.

9.104-l  General standards.
To be determined responsible, a prospective contractor

m u s t -
(a) Have adequate financial resources to perform the

contract, or the ability to obtain them (see 9.104-3(a));
(b) Be able to comply with the required or proposed deliv-

ery or performance schedule, taking into consideration all
existing commercial and governmental business commitments;

(c) Have a satisfactory performance record (see 9.104-
3(b)  and Subpart 42.15).  A prospective contractor shall not
be determined responsible or nonresponsible solely on the
basis of a lack of relevant performance history, except as
provided in 9.104-2;

(d)  Have a satisfactory record of integrity and business
ethics;

(e) Have the necessary organization, experience, account-
ing and operational controls, and technical skills, or the abili-
ty to obtain them (including, as appropriate, such elements as
production control procedures, property control systems,
quality assurance measures, and safety programs applicable
to materials to be produced or services to be performed by the I
prospective contractor and subcontractors). (See 9.104-3(a).)  1

(f) Have the necessary production, construction, and
technical equipment and facilities, or the ability to obtain
them (see 9.104-3(a));  and I
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(g) Be otherwise qualified and eligible to receive an
award under applicable laws and regulations.

9.104-2  Special standards.
(a) When it is necessary for a particular acquisition or

class of acquisitions, the contracting officer shall develop,
with the assistance of appropriate specialists, special stan-
dards of responsibility. Special standards may be particu-
larly desirable when experience has demonstrated that
unusual expertise or specialized facilities are needed for
adequate contract performance. The special standards shall
be set forth in the solicitation (and so identified) and shall
apply to all offerors.

(b) Contracting officers shall award contracts for subsis-
tence only to those prospective contractors that meet the
general standards in 9.104- 1 and are approved in accor-
dance with agency sanitation standards and procedures.

9.104-3  Application of standards.
(a) Ability to obtain resources. Except to the extent that

a prospective contractor has sufficient resources or propos-
es to perform the contract by subcontracting, the contract-
ing officer shall require acceptable evidence of the
prospective contractor’s ability to obtain required resources
(see 9.104-l(a),  (e), and (f)).  Acceptable evidence normal-
ly consists of a commitment or explicit arrangement, that
will be in existence at the time of contract award, to rent,
purchase, or otherwise acquire the needed facilities, equip-
ment, other resources, or personnel.

(b)  Satisfactory peflormnce  record. A prospective con-
tractor that is or recently has been seriously deficient in con-
tract performance shall be presumed to be nonresponsible,
unless the contracting officer determines that the circumstances
were properly beyond the contractor’s control, or that the con-
tractor has taken appropriate corrective action. Past failure to
apply sufficient tenacity and perseverance to perform accept-
ably is strong evidence of nonresponsibility. Failure to meet
the quality requirements of the contract is a significant factor to
consider in determining satisfactory performance. The con-
tracting officer shall consider the number of contracts involved
and the extent of deficient performance in each contract when
making this determination. If the pending contract requires a
subcontracting plan pursuant to Subpart 19.7,  Subcontracting
with Small, Small Disadvantaged Business and Women-
Owned Small Business Concerns, the contracting officer shall
also consider the prospective contractor’s compliance with sub-

1
contracting plans under recent contracts.

(c) Affiliated concerns. Affiliated concerns (see
“Affiliates” and “Concerns” in 19.101)  are normally con-
sidered separate entities in determining whether the con-
cern that is to perform the contract meets the applicable
standards for responsibility. However, the contracting offi-
cer shall consider the affiliate’s past performance and
integrity when they may adversely affect the prospective. . .

, con(trytor’s  responsibility.
d Small buszness  concerns. If a small business con-
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tern’s  offer that would otherwise be accepted is to be
rejected because of a determination of nonresponsibility,
the contracting officer shall refer the matter to the Small
Business Administration, which will decide whether or not
to issue a Certificate of Competency (see Subpart 19.6).

9.104-4  Subcontractor responsibility.
(a) Generally, prospective prime contractors are responsi-

ble for determining the responsibility of their prospective
subcontractors (but see 9.405  and 9.405-2  regarding
debarred, ineligible, or suspended firms). Determinations of
prospective subcontractor responsibility may affect the
Government’s determination of the prospective prime con-
tractor’s responsibility. A prospective contractor may be
required to provide written evidence of a proposed subcon-
tractor’s responsibility.

(b)  When it is in the Government’s interest to do so, the
contracting officer may directly determine a prospective sub-
contractor’s responsibility (e.g., when the prospective con-
tract involves medical supplies, urgent requirements, or sub-
stantial subcontracting). In this case, the same standards used
to determine a prime contractor’s responsibility shall be used
by the Government to determine subcontractor responsibility.

9.105  Procedures

9.1051  Obtaining information.
(a) Before making a determination of responsibility, the

contracting officer shall possess or obtain information suf-
ficient to be satisfied that a prospective contractor currently
meets the applicable standards in 9.104.

(b)(l) Generally, the contracting officer shall obtain
information regarding the responsibility of prospective
contractors, including requesting preaward  surveys when
necessary (see 9.106),  promptly after a bid opening or
receipt of offers. However, in negotiated contracting, espe-
cially when research and development is involved, the con-
tracting officer may obtain this information before issuing
the request for proposals. Requests for information shall
ordinarily be limited to information concerning (i) the low
bidder or (ii) those offerors in range for award.

(2)  Preaward  surveys shall  be managed and
conducted by the surveying activity.

(i) If the surveying activity is a contract adminis-
tration office-

(A) That office shall advise the contracting
officer on prospective contractors’ financial com-
petence and credit needs; and

(B)  The administrative contracting officer shall
obtain from the auditor any information required
concerning the adequacy of prospective contractors’
accounting systems and these systems’ suitability for
use in administering the proposed type of contract.
(ii) If the surveying activity is not a contract

administration office, the contracting officer shall
obtain from the auditor any information required
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cant potential organizational conflicts of interest are nor-
mally resolved by imposing some restraint, appropriate to
the nature of the conflict, upon the contractor’s eligibility
for future contracts or subcontracts. Therefore, affected
solicitations shall contain a provision that-

(1) Invites offerors’ attention to this subpart;
(2) States the nature of the potential conflict as seen

by the contracting officer;
(3) States the nature of the proposed restraint upon

future contractor activities; and
(4) Depending on the nature of the acquisition, states

whether or not the terms of any proposed clause and the
application of this subpart to the contract are subject to
negotiation.
(b) The contracting officer shall insert the provision at

52.209-7,  O r g a n i z a t i o n a l  C o n f l i c t s  o f  I n t e r e s t
Certificate-Marketing Consultants, in solicitations, other
than sealed bids, if the contract amount is expected to
exceed $200,000.

(c) The contracting officer shall insert the provision at
52.209-8,  O r g a n i z a t i o n a l  C o n f l i c t s  o f  I n t e r e s t
Certificate-Advisory and Assistance Services, in solicita-
tions for advisory and assistance services if the contract is
expected to exceed the simplified acquisition threshold.

(d) The provisions required by paragraphs (b)  and (c) of
this subsection shall not be used in solicitations for-

(1)  Setvices excluded in Subpart 37.2;
(2)  Routine engineering and technical services (such

as installation, operation or maintenance of systems,
equipment, software components, or facilities); ,

(3)  Routine legal, actuarial, auditing and accounting
services;

(4)  Training services; and
(5)  Services rendered in connection with intelligence

activities defined in section 3.4(e)  of Executive Order
12333  or a comparable definitional section in any succes-
sor order, or in connection with special access programs.

9.507-2  Contract clause.
(a) If, as a condition of award, the contractor’s eligibili-

ty for future prime contract or subcontract awards will be
restricted or the contractor must agree to some other
restraint, the solicitation shall contain a proposed clause
that specifies both the nature and duration of the proposed
restraint. The contracting officer shall include the clause in
the contract, first negotiating the clause’s final terms with
the successful offeror, if it is appropriate to do so (see
9.506(d)  of this subsection).

(b) The restraint imposed by a clause shall be limited to
a fixed term of reasonable duration, sufficient to avoid the
circumstance of unfair competitive advantage or potential
bias. This period varies. It might end, for example, when
the first production contract using the contractor’s specifi-
cations or work statement is awarded, or it might extend
through the entire life of a system for which the contractor

has performed systems engineering and technical direction.
In every case, the restriction shall specify termination by a
specific date or upon the occurrence of an identifiable
event.

9.508  Examples.
The examples in paragraphs (a) through (i) following

illustrate situations in which questions concerning organi-
zational conflicts of interest may arise. They are not all
inclusive, but are intended to help the contracting officer
apply the general rules in 9.505  to individual contract situa-
tions.

(a) Company A agrees to provide systems engineering
and technical direction for the Navy on the powerplant for
a group of submarines (i.e., turbines, drive shafts, pro-
pellers, etc.). Company A should not be allowed to supply
any powerplant components. Company A can, however,
supply components of the submarine unrelated to the pow-
er-plant (e.g., fire control, navigation, etc.). In this example,
the system is the powerplant, not the submarine, and the
ban on supplying components is limited to those for the
system only.

(b)  Company A is the systems engineering and technical
direction contractor for system X. After some progress, but
before completion, the system is canceled. Later, system Y
is developed to achieve the same purposes as system X, but
in a fundamentally different fashion. Company B is the
systems engineering and technical direction contractor for
system Y. Company A may supply system Y or its compo-
nents.

(c) Company A develops new electronic equipment and,
as a result of this development, prepares specifications.
Company A may supply the equipment.

(d) XYZ Tool Company and PQR Machinery Company,
representing the American Tool Institute, work under
Government supervision and control to refine specifica-
tions or to clarify the requirements of a specific acquisition.
These companies may supply the item.

(e) Before an acquisition for information technology is
conducted, Company A is awarded a contract to prepare
data system specifications and equipment performance cri-
teria to be used as the basis for the equipment competition.
Since the specifications are the basis for selection of com-
mercial hardware, a potential conflict of interest exists.
Company A should be excluded from the initial follow-on
information technology hardware acquisition.

(f) Company A receives a contract to define the detailed
performance characteristics an agency will require for pur-
chasing rocket fuels. Company A has not developed the
particular fuels. When the definition contract is awarded, it
is clear to both parties that the agency will use the perfor-
mance characteristics arrived at to choose competitively a
contractor to develop or produce the fuels. Company A
may not be awarded this follow-on contract.

(g) Company A receives a contract to prepare a detailed
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plan for scientific and technical training of an agency’s per-
sonnel. It suggests a curriculum that the agency endorses
and incorporates in its request for proposals to institutions
to establish and conduct the training. Company A may not
be awarded a contract to conduct the training.

(h) Company A is selected to study the use of lasers in
communications. The agency intends to ask that firms
doing research in the field make proprietary information
available to Company A. The contract must require
Company A to (1) enter into agreements with these firms to
protect any proprietary information they provide and (2)
refrain from using the information in supplying lasers to
the Government or for any purpose other than that for
which it was intended.

(i) An agency that regulates an industry wishes to develop
a system for evaluating and processing license applications.
Contractor X helps develop the system and process the
applications. Contractor X should be prohibited from acting
as a consultant to any of the applicants during its period of
performance and for a reasonable period thereafter.

SUBPART 9.6-CONTRACTOR  TEAM ARRANGE-
MENTS

9.601  Definition.
“Contractor team arrangement” means an arrangement

in which-
(a) Two or more companies form a partnership or joint

venture to act as a potential prime contractor; or
(b) A potential prime contractor agrees with one or more

other companies to have them act as its subcontractors
under a specified Government contract or acquisition pro-
gram.

9.602  General.
(a) Contractor team arrangements may be desirable from

both a Government and industry standpoint in order to
enable the companies involved to (1) complement each
other’s unique capabilities and (2) offer the Government
the best combination of performance, cost, and delivery ‘for
the system or product being acquired.

(b) Contractor team arrangements may be particularly
appropriate in complex research and development acquisi-
tions, but may be used in other appropriate acquisitions,
including production.

(c) The companies involved normally form a contractor
team arrangement before submitting an offer. However,
they may enter into an arrangement later in the acquisition
process, including after contract award.

9.603  Policy.
The Government will recognize the integrity and validi-

ty of contractor team arrangements; provided, the arrange-
ments are identified and company relationships are fully
disclosed in an offer or, for arrangements entered into after

9-22

submission of an offer, before the arrangement becomes
effective. The Government will not normally require or
encourage the dissolution of contractor team arrangements.

9.604  Limitations.
Nothing in this subpart authorizes contractor team

arrangements in violation of antitrust statutes or limits the
Government’s rights to-

(a) Require consent to subcontracts (see Subpart 44.2);
(b)  Determine, on the basis of the stated contractor team

arrangement, the responsibility of the prime contractor (see
Subpart 9.1);

(c) Provide to the prime contractor data rights owned or
controlled by the Government;

(d) Pursue its policies on competitive contracting, sub-
contracting, and component breakout after initial produc-
tion or at any other time; and

(e) Hold the prime contractor fully responsible for con-
tract performance, regardless of any team arrangement
between the prime contractor and its subcontractors.

SUBPART 9.7-DEFENSE  PRODUCTION POOLS
AND RESEARCH AND DEVELOPMENT POOLS

9.701  Definition.
“Pool,” as used in this subpart, means a group of con-

cerns (see 19.001)  that have-
(a) Associated together in order to obtain and’perform,

jointly or in conjunction with each other, defense produc-
tion or research and development contracts;

(b)  Entered into an agreement governing their organiza-
tion, relationship, and procedures; and

(c) Obtained approval of the agreement by either-
(1) The Small Business Administration (SBA)  under

section 9 or 11 of the Small Business Act (15 U.S.C.
638  or 640) (see 13  CFR 125);  or

(2) A designated official under Part V of Executive
Order 10480,  August 14,  1953  (18  FR 4939,  August 20,
1953)  and section 708 of the Defense Production Act of
1950  (50 U.SC.  App.  2158).

. .
9.702  Contracting with pools.

(a) Except as specified in this subpart, a pool shall be
treated the same as any other prospective or actual contractor.

(b)  The contracting officer shall not award a contract to
a pool unless the offer leading to the contract is submitted
by the pool in its own name or by an individual pool mem-
ber expressly stating that the offer is on behalf of the pool.

(c) Upon receipt of an offer submitted by a group rep-
resenting that it is a pool, the contracting officer shall ver-
ify its approved status with the SBA District Office
Director or other approving agency and document the
contract file that the verification was made.

(d) Pools approved by the SBA under the Small 1
Business Act are entitled to the preferences and privileges
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accorded to small business concerns. Approval under the
Defense Production Act does not confer these preferences- . .-

I
and privileges.

(e) Before awarding a contract to an unincorporated pool,
the contracting officer shall require each pool member partic-
ipating in the contract to furnish a certified copy of a power
of attorney identifying the agent authorized to sign the offer
or contract on that member’s behalf. The contracting officer
shall attach a copy of each power of attorney to each signed
copy of the contract retained by the Government.

9.703  Contracting with individual pool members.
(a) Pool members may submit individual offers, inde-

pendent of the pool. However, the contracting officer shall not
consider an independent offer by a pool member if that pool
member participates in a competing offer submitted by the pool.

(b)  If a pool member submits an individual offer, inde-
pendent of the pool, the contracting officer shall consider
the pool agreement, along with other factors, in determin-
ing whether that pool member is a responsible prospective
contractor under Subpart 9.1.
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a commercial item or process. The contracting officer
shall presume that data delivered under a contract for
commercial items was developed exclusively at private
expense. When a contract for commercial items requires
the delivery of technical data, the contracting officer shall
include appropriate provisions and clauses delineating the
rights in the technical data in addenda to the solicitation
and contract (see Part 27 or agency FAR supplements).

12.212  Computer software.
(a) Commercial computer software or commercial com-

puter software documentation shall be acquired under
licenses customarily provided to the public to the extent
such licenses are consistent with Federal law and otherwise
satisfy the Government’s needs. Generally, offerors and
contractors shall not be required to-

(1) Furnish technical information related to commercial
computer software or commercial computer software docu-
mentation that is not customarily provided to the public; or

(2) Relinquish to, or otherwise provide, the
Government rights to use, modify, reproduce, release,
perform, display, or disclose commercial computer soft-
ware or commercial computer software documentation
except as mutually agreed to by the parties.
(b) With regard to commercial computer software and

commercial computer software documentation, the
Government shall have only those rights specified in the
license contained in any addendum to the contract.

12.213  Other customary commercial practices.
It is customary practice in the commercial marketplace

for both the buyer and seller to propose terms and condi-
tions for a given transaction, each written from their partic-
ular perspectives. The terms and conditions prescribed in
this Part 12 seek to balance the interests of both the buyer
and seller. These terms and conditions are generally appro-
priate for use in a wide range of acquisitions. However,
market research may indicate other customary commercial
practices that are appropriate for the acquisition of the par-
ticular item. These practices should be considered for
incorporation into the solicitation and contract if the con-
tracting officer determines them appropriate in concluding
a business arrangement satisfactory to both parties and not
otherwise precluded by law or executive order.

12.214  Cost Accounting Standards.
Cost Accounting Standards (CAS) generally will not

apply to commercial items. If CAS  does apply pursuant to
48  CFR 9903.201  (FAR Appendix B),  the contracting off&
cer shall insert the appropriate provisions and clauses as
prescribed in that section.

SUBPART 12.3-SOLICITATION  PROVISIONS AND
CONTRACT CLAUSES FOR THE ACQUISITION

OF COMMERCIAL ITEMS

12.300  Scope of subpart.
This subpart establishes provisions and clauses to be

used when acquiring commercial items.

12.301  Solicitation provisions and contract clauses for
the acquisition of commercial items.
(a) In accordance with Section 8002  of Public Law 103-

355 (41 U.S.C 264, note), contracts for the acquisition of
commercial items shall, to the maximum extent practica-
ble, include only those clauses-

(1) Required to implement provisions of law or exec-
utive orders applicable to the acquisition of commercial
items; or

(2)  Determined to be consistent with customary com-
mercial practice.
(b)  To implement this Act, the contracting officer shall

insert the following provisions in solicitations for the
acquisition of commercial items, and clauses in solicita-
tions and contracts for the acquisition of commercial items:

(1) The provision at 52.212-1,  Instructions to
Offerors-Commercial Items. This provision provides a
single, streamlined set of instructions to be used when
soliciting offers for commercial items and is incorporat-
ed in the solicitation by reference (see Block 27a,  SF 1
1449).  The contracting officer may tailor these instruc-
tions or provide additional instructions tailored to the
specific acquisition in accordance with 12.302;

(2) T h e  p r o v i s i o n  a t  52.212-3,  O f f e r o r
Representations and Certijkations-Commercial  Items.
This provision provides a single, consolidated list of
certifications and representations for the acquisition of
commercial items and is attached to the solicitation for
offerors to complete and return with their offer. This
provision may not be tailored except in accordance with
Subpart 1.4;

(3) The clause at 52.212-4,  Contract Terms and
Conditions-Commercial Items. This clause includes
terms and conditions which are, to the maximum extent
practicable, consistent with customary commercial prac-
tices and is incorporated in the solicitation and contract
by reference (see Block 27a, SF 1449).  The contracting 1
officer may tailor this clause in accordance with 12.302;
and

(4) The clause at 52.212-5,  Contract Terms and
Conditions Required to Implement Statutes or Executive
Orders-Commercial Items. This clause incorporates by
reference only those clauses required to implement pro-
visions of law or executive orders applicable to the
acquisition of commercial items. The contracting officer
shall attach this clause to the solicitation and contract
and, using the appropriate clause prescriptions, indicate
which, if any, of the additional clauses cited in 52.212-
5(b)  or (c) are applicable to the specific acquisition.
When cost information is obtained pursuant to Part 15  to
establish the reasonableness of prices for commercial

12-3
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items, the contracting officer shall insert the clauses pre-
scribed for this purpose in an addendum to the solicita-
tion and contract. This clause may not be tailored.
(c) When the use of evaluation factors is appropriate,

the contracting officer may-
(1) Insert the provision at 52.212-2,  Evaluation-

Commercial Items, in solicitations for commercial items
(see 12.602);  or

(2) Include a similar provision containing all evalua-
tion factors required by 13.106-2,  Subpart 14.2  or
Subpart 15.6,  as an addendum (see 12.302(d)).
(d) Use of  required provis ions  and clauses .

Notwithstanding prescriptions contained elsewhere in the
FAR, when acquiring commercial items, contracting offi-
cers shall be required to use only those provisions and
clauses prescribed in this part. The provisions and clauses
prescribed in this part shall be revised, as necessary, to
reflect the applicability of statutes and executive orders to
the acquisition of commercial items.

(e) Discretionary use of  FAR provisions and clauses.
The contracting officer may include in solicitations and
contracts by addendum other FAR provisions and clauses
when their use is consistent with the limitations contained
in 12.302.  For example:

specific market, contracting officers may, within the limita-
tions of this subpart, and after conducting appropriate mar-
ket research, tailor the provision at 52.212-  1, Instructions
to Offerors-Commercial Items, and the clause at 52.212-
4, Contract Terms and Conditions-Commercial Items, to
adapt to the market conditions for each acquisition.

(b) Ta i lo r ing  52.212-4,  C o n t r a c t  T e r m s  a n d
Conditions-Commercial Items. The following paragraphs
of  the  c lause  a t  52.212-4,  Cont rac t  Terms  and
Conditions-Commercial Items, implement statutory
requirements and shall not be tailored-

(1)  Assignments;
(2)  Disputes;
(3)  Payment (except as provided in Subpart 32.11);
(4)  Invoice;
(5)  Other compliances; and
(6) Compliance with laws unique to Government

contracts.

(1) The contracting officer may include appropriate
clauses when an indefinite-delivery type of contract will
be used. The clauses prescribed at 16.505  may be used
for this purpose.

(2) The contracting officer may include appropriate
provisions and clauses when the use of options is in the
Government’s interest. The provisions and clauses pre-
scribed in 17,208 may be used for this purpose. If the
provision at 52.212-2  is used, paragraph (b)  provides for
the evaluation of options.

(c) Tailoring inconsistent with customary commercial
practice. The contracting officer shall not tailor any clause
or otherwise include any additional terms or conditions in a
solicitation or contract for commercial items in a manner
that is inconsistent with customary commercial practice for
the item being acquired unless a waiver is approved in
accordance with agency procedures. The request for waiv-
er must describe the customary commercial practice found
in the marketplace, support the need to include a term or
condition that is inconsistent with that practice and include
a determination that use of the customary commercial prac-
tice is inconsistent with the needs of the Government. A
waiver may be requested for an individual or class of con-
tracts for that specific item.

(3) The contracting officer may use the provisions and
clauses contained in Part 23 regarding the use of recovered
material when appropriate for the item being acquired.
(f) Agencies may supplement the provisions and clauses

prescribed in this part (to require use of additional provisions
and clauses) only as necessary to reflect agency unique
statutes applicable to the acquisition of commercial items or
as may be approved by the agency senior procurement exec-
utive, or the individual responsible for representing the agen-
cy on the FAR Council, without power of delegation.

(d)  Tailoring shall be by addenda to the solicitation and
contract. The contracting officer shall indicate in Block
27a  of the SF 1449  if addenda are attached. These addenda 1
may include, for example, a continuation of the schedule of
supplies/services to be acquired from blocks 18 through 21
of the SF 1449; a continuation of the description of the
supplies/services being acquired; further elaboration of any
other item(s) on the SF 1449;  any other terms or conditions
necessary for the performance of the proposed contract
(such as options, ordering procedures for indefinite-deliv-
ery type contracts, warranties, contract financing arrange-
ments, etc.).

12.302  Tailoring of provisions and clauses for the 12.303  Contract format.
acquisition of commercial items.
(a) General. The provisions and clauses established in

this subpart are intended to address, to the maximum extent
practicable, customary commercial market practices for a
wide range of potential Government acquisitions of com-
mercial items. However, because of the broad range of
commercial items acquired by the Government, variations
in customary commercial practices across markets and the
relative volume of the Government’s acquisitions in the
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Solicitations and contracts for the acquisition of com-
mercial items prepared using this Part 12 shall be assem-
bled, to the maximum extent practicable, using the follow-
ing format:

(a) Standard Form (SF) 1449;
(b)  Continuation of any block from SF 1449,  such as-

(1) Block 10 if set-aside for emerging small businesses;
(2)  Block 18B for remittance address;
(3)  Block 19 for contract line item numbers;
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(4)  Block 20 for schedule of supplies/services; or
(5) Block 25  for accounting data;

(c) Contract clauses-
(1) 52.212-4,  Contract Terms and Conditions-

1 Commercial Items, by reference (see SF 1449  block 27a);
(2)  Any addendum to 52.212-4;  and
(3) 52.212-5,  Contract Terms and Conditions

Required to Implement Statutes and Executive orders;
(d) Any contract documents, exhibits or attachments;

and
(e) Solicitation provisions-

(1) 52.212-1,  Instructions to Offerors-Commercial
I Items, by reference (see SF 1449,  Block 27a);

(2) Any addendum to 52.2  12-  1;
(3) 52.2  12-2,  Evaluation-Commercial Items, or

other description of evaluation factors for award, if
used; and

(4) 52.212-3,  Of fe ror  Represen ta t ions  and
Certifications-Commercial Items.

SUBPART 12.4-UNIQUE  REQUIREMENTS
REGARDING TERMS AND CONDITIONS FOR

COMMERCIAL ITEMS

12.401  General.
This subpart provides-
(a) Guidance regarding tailoring of the paragraphs in the

clause at 52.212-4,  Contract Terms and Conditions-
Commercial Items, when the paragraphs do not reflect the
customary practice for a particular market; and

(b) Guidance on the administration of contracts for com-
mercial items in those areas where the terms and conditions
in 52.212-4  differ substantially from those contained else-
where in the FAR.

12.402  Acceptance.
(a) The acceptance paragraph in 52.212-4  is based upon

the assumption that the Government will rely on the con-
tractor’s assurances that the commercial item tendered for
acceptance conforms to the contract requirements. The
Government inspection of commercial items will not preju-
dice its other rights under the acceptance paragraph.
Additionally, although the paragraph does not address the
issue of rejection, the Government always has the right to
refuse acceptance of nonconforming items. This paragraph
is generally appropriate when the Government is acquiring
noncomplex commercial items.

(b) Other acceptance procedures may be more appropri-
ate for the acquisition of complex commercial items or
commercial items used in critical applications. In such
cases, the contracting officer shall include alternative
inspection procedure(s) in an addendum and ensure these
procedures and the postaward remedies adequately protect
the interests of the Government. The contracting officer
must carefully examine the terms and conditions of any

express warranty with regard to the effect it may have on
the Government’s available postaward remedies (see
12.404).

(c) The acquisition of commercial items under other cir-
cumstances such as on an “as is” basis may also require
acceptance procedures different from those contained in
52.212-4.  The contracting officer should consider the
effect the specific circumstances will have on the accep-
tance paragraph as well as other paragraphs of the clause.

12.403  Termination.
(a) GeneraZ. The clause at 52.212-4  permits the

Government to terminate a contract for commercial items
either for the convenience of the Government or for cause.
However, the paragraphs in 52.2  12-4  entitled “Termination
for the Government’s Convenience” and “Termination for
Cause” contain concepts which differ from those contained
in the termination clauses prescribed in Part 49.
Consequently, the requirements of Part 49 do not apply
when terminating contracts for commercial items and con-
tracting officers shall follow the procedures in this section.
Contracting officers may continue to use Part 49  as guid-
ance to the extent that Part 49  does not conflict with this
section and the language of the termination paragraphs in
52.212-4.

(b)  Policy. The contracting officer should exercise the
Government’s right to terminate a contract for commercial
items either for convenience or for cause only when such a
termination would be in the best interests of the
Government. The contracting officer should consult with
counsel prior to terminating for cause.

(c) Termination for cause. (1)  The paragraph in 52.212-
4 entitled “Excusable Delay” requires contractors notify
the contracting officer as soon as possible after commence-
ment of any excusable delay. In most situations, this
requirement should eliminate the need for a show cause
notice prior to terminating a contract. The contracting offi-
cer shall send a cure notice prior to terminating a contract
for a r sson other than late delivery.

. 1) The Government’s rights after a termination for
c3 ;e shall include all the remedies available to any
V’ ir in the marketplace. The Government’s preferred
rel:$edy will be to acquire similar items from another
contractor and to charge the defaulted contractor with
any excess reprocurement  costs together with any inci-
dental or consequential damages incurred because of the
termination.

(3)  When a termination for cause is appropriate, the
contracting officer shall send the contractor a written
notification regarding the termination. At a minimum,
this notification shall-

(i) Indicate the contract is terminated for cause;
(ii) Specify the reasons for the termination;
(iii) Indicate which remedies the Government

intends to seek or provide a date by which the
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Government will inform the contractor of the reme-
dy; and

(iv) State that the notice constitutes a final deci-
sion of the contracting officer and that the contractor
has the right to appeal under the Disputes clause (see
33.211).

(d) Termination for the Government’s convenience. (1)
When the contracting officer terminates a contract for com-
mercial items for the Government’s convenience, the con-
tractor shall be paid-

(i) The percentage of the contract price reflecting
the percentage of the work performed prior to the
notice of the termination, and

(ii) Any charges the contractor can demonstrate
directly resulted from the termination. The contrac-
tor may demonstrate such charges using its standard
record keeping system and is not required to comply
with the cost accounting standards or the contract
cost principles in Part 31.  The Government does not
have any right to audit the contractor’s records solely
because of the termination for convenience.
(2) Generally, the parties should mutually agree upon

the requirements of the termination proposal. The par-
ties must balance the Government’s need to obtain suffr-
cient documentation to support payment to the contrac-
tor against the goal of having a simple and expeditious
settlement.

12.404  Warranties.
(a) Implied warranties. The Government’s post award

rights contained in 52.212-4 are the implied warranty of
merchantability, the implied warranty of fitness for particu-
lar purpose and the remedies contained in the acceptance
paragraph.

(1) The implied warranty of merchantability provides
that an item is reasonably fit for the ordinary purposes
for which such items are used. The items must be of at
least average, fair or medium-grade quality and must be
comparable in quality to those that will pass yithout
objection in the trade or market for items of tht -same
description.

(2) The implied warranty of fitness for a particular
purpose provides that an item is fit for use for the partic-
ular purpose for which the Government will use the
items. The Government can rely upon an implied war-
ranty of fitness for particular purpose when-

(i) The seller knows the particular purpose for
which the Government intends to use the item; and

(ii) The Government relied upon the contractor’s
skill and judgment that the item would be appropriate
for that particular purpose.
(3) Contracting0 officers should consult with legal

counsel prior to asserting any claim for a breach of an
implied warranty.
(b) Express warranties. The Federal Acquisition
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Streamlining Act of 1994  (41  U.S.C. 264 note) requires
contracting officers to take advantage of commercial war-
ranties. To the maximum extent practicable, solicitations
for commercial items shall require offerors to offer the
Government at least the same warranty terms, including
offers of extended warranties, offered to the general public
in customary commercial practice. Solicitations may spec-
ify minimum warranty terms, such as minimum duration,
appropriate for the Government’s intended use of the item.

(1)  Any express warranty the Government intends to
rely upon must meet the needs of the Government. The
contracting officer should analyze any commercial war-
ranty to determine if-

(i) The warranty is adequate to protect the needs
of the Government, e.g., items covered by the war-
ranty and length of warranty;

(ii) The terms allow the Government effective
postaward administration of the warranty to include
the identification of warranted items, procedures for
the return of warranted items to the contractor for
repair or replacement, and collection of product per-
formance information; and

(iii) The warranty is cost-effective.
(2)  In some markets, it may be customary commer-

cial practice for contractors to exclude or limit the
implied warranties contained in 52.212-4  in the provi-
sions of an express warranty. In such cases, the con-
tracting officer shall ensure that the express warranty
provides for the repair or replacement of defective items
discovered within a reasonable period of time after
acceptance.

(3)  Express warranties shall be included in the con-
tract by addendum (see 12.302).

SUBPART 12.5-APPLICABILITY  OF CERTAIN
LAWS TO THE ACQUISITION OF COMMERCIAL

ITEMS

12.500  Scope of subpart.
As required by Section 34 of the Office of Federal

Procurement Policy Act (41  U.S.C.  430),  this subpart lists
provisions of laws that are not applicable to contracts for
the acquisition of commercial items, or are not applicable
to subcontracts, at any tier, for the acquisition of a commer-
cial item. This subpart also lists provisions of law that
have been amended to eliminate or modify their applicabil-
ity to either contracts or subcontracts for the acquisition of
commercial items.

12.501  Applicability.
(a) This subpart applies to any contract or subcontract at

any tier for the acquisition of commercial items.
(b)  Nothing in this subpart shall be construed to autho-

rize the waiver of any provision of law with respect to any
subcontract if the prime contractor is reselling or distribut-
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ing commercial items of another contractor without adding
value. This limitation is intended to preclude establish-
ment of unusual contractual arrangements solely for the
purpose of Government sales.

(c) For purposes of this subpart, contractors awarded
subcontracts under Subpart 19.8, Contracting with the
Small Business Administration (the 8(a) Program), shall be
considered prime contractors.

12.502  Procedures.
(a) The FAR prescription for the provision or clause for

each of the laws listed in 12.503 has been revised in the
appropriate part to reflect its proper application to prime
contracts for the acquisition of commercial items.

(b) For subcontracts for the acquisition of commercial
items or commercial components, the clauses at 52.212-5,
Contract Terms and Conditions Required to Implement
Statutes or Executive Orders-Commercial Items, and
52.244-6,  Subcontracts for Commercial Items and
Commercial Components, reflect the applicability of the
laws listed in 12.504  by identifying the only provisions and
clauses that are required to be included in a subcontract at
any tier for the acquisition of commercial items or com-
mercial components.

12.503  Applicability of certain laws to Executive
agency cpntracts for the acquisition of commercial
items.
(a) The following laws are not applicable to executive

agency contracts for the acquisition of commercial items:
(1)  41 U.S.C.  43, Walsh-Healey  Act (see Subpart 22.6).
(2)  41  U.S.C.  254(a)  a n d  10  U.S.C. 2306(b),

Contingent Fees (see 3.404).
(3) 41 U.S.C. 416(a)(6), Minimum Response Time

for Offers under Office of Federal Procurement Policy
Act (see 5.203).

(4) 41 U.S.C. 701, et seq., Drug-Free Workplace Act
of 1988  (see 23.501).
(b)  Certain requirements of the following laws have

been eliminated for executive agency contracts for the
acquisition of commercial items:

(1) 33 U.S.C. 1368,  Requirement for a certificate and
clause under the Federal Water Pollution Control Act
(see 23.105).

(2) 40 U.S.C. 327 et seq., Requirement for a certifi-
cate and clause under the Contract Work Hours and
Safety Standards Act (see 22.305).

(3) 41 U.S.C.  57(a)  and (b),  and 58, Requirement for
a clause and certain other requirements related to the
Anti-Kickback Act of 1986  (see 3.502).

(4)  41 U.S.C. 423(e)(l)(B),  Requirement for a certain
certification under the Procurement Integrity Act (see
3.104-9).

(5) 42 U.S.C. 7606, Requirements for a certificate
and clause under the Clean Air Act (see 23.105).

(6) 49  U.S.C. 40118,  Requirement for a certificate
and clause under the Fly American provisions (see
47.405).
(c) The applicability of the following laws have been

modified in regards to Executive agency contracts for the
acquisition of commercial items:

(I) 41 U.S.C.  253g  and 10 U.S.C. 2402,  Prohibition
on Limiting Subcontractor Direct Sales to the United
States (see 3.503).

(2)  41 U.S.C.  254(d)  and 10 U.S.C. 2306a,  Truth in
Negotiations Act (see 15.804).

(3) 41 U.S.C. 422,  Cost Accounting Standards (48
CFR chapter 99) (see 12.214). I

12.504  Applicability of certain laws to subcontracts for
the acquisition of commercial items.
(a) The following laws are not applicable to subcon-

tracts at any tier for the acquisition of commercial items or
commercial components at any tier:

(1)  15 U.S.C.  644(d),  Requirements relative to labor
surplus areas under the Small Business Act (see Subpart
19.2).

(2)  19 U.S.C.  1202,  Tariff Act of 1930 (see Subpart
25.6).

(3) 19  U.S.C. 1309,  Supplies for Certain Vessels and
Aircraft (see Subpart 25.6).

(4)  19 U.S.C.  2701,  et seq., Authority to Grant Duty
Free Treatment (see Subpart 25.6).

(5) 31 U.S.C.  1352, Limitation on Payments to
Influence Certain Federal Transactions (see Subpart
3 8). .

(6) 41 U.S.C.  43, Walsh-Healey Act (see Subpart
22.6).

(7) 41 U.S.C. 253d,  Validation of Proprietary Data
Restrictions (see Subpart 27.4).

(8)  41  U.S.C.  254(a)  a n d  10 U.S.C.  2306(b),
Contingent Fees (see Subpart 3.4).

(9) 41  U.S.C. 254d(c)  a n d  10  U.S.C. 2313(c),
Examination of Records of Contractor, when a subcon-
tractor is not required to provide cost or pricing data
(see Subpart 15.1).

(10)  41 U.S.C. 351, Service Contract Act of 1965,  as
amended (see Subpart 22.10).

(11)  41 U.S.C.  416(a)(6),  Minimum Response Time
for Offers under Office of Federal Procurement Policy
Act (see Subpart 5.2).

(12) 41 U.S.C. 418a,  Rights in Technical Data (see
Subpart 27.4).

(13)  41 U.S.C. 701,  et seq., Drug-Free Workplace
Act of 1988  (see Subpart 23.5).

(14) 46 U.S.C.  1241(b),  Transportation in American
Vessels of Government Personnel and Certain Cargo (see
Subpart 47,5)(inapplicability  effective May 1, 1996).

(15) 49 U.S.C.  40118,  Fly American provisions (see
Subpart 47.4).

12-7
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(16) Pub. L. 90-469,  William Langer  Jewel Bearing
Plant Special Act (see Subpart 8.2).
(b) Certain requirements of the following laws have

been eliminated for subcontracts at any tier for the acquisi-
tion of commercial items or commercial components:

(1) 33 U.S.C. 1368,  Requirement for a certificate and
clause under the Federal Water Pollution Control Act
(see Subpart 23.1).

(2) 40 U.S.C. 327, et seq., Requirement for a certifi-
cate and clause under the Contract Work Hours and
Safety Standards Act (see Subpart 22.3).

(3) 41 U.S.C.  423(e)(l)(B),  Requirement for certain
certifications under the Procurement Integrity Act (see
Subpart 3.1).

(4) 42 U.S.C. 7606,  Requirements for a certificate
and clause under the Clean Air Act (see Subpart 23.1).
(c) The applicability of the following laws has been modi-

fied in regards to subcontracts at any tier for the acquisition
of commercial items or commercial components:

(1) 41 U.S.C.  253g  and 10  U.S.C.  2402,  Prohibition
on Limiting Subcontractor Direct Sales to the United
States (see Subpart 3.5).

(2) 41 U.S.C.  254(d)  and 10 U.S.C.  2306a,  Truth in
Negotiations Act (see Subpart 15.8).

I

(3) 41 U.S.C. 422,  Cost Accounting Standards (48
CFR chapter 99) (see 12.214).

SUBPART 12.6-STREAMLINED  PROCEDURES
FOR EVALUATION AND SOLICITATION FOR

COMMERCIAL ITEMS

12.601  General.
This subpart provides optional procedures for (a)

streamlined evaluation of offers for commercial items; and
(b)  streamlined solicitation of offers for commercial items
for use where appropriate. These procedures are intended
to simplify the process of preparing and issuing solicita-
tions, and evaluating offers for commercial items consis-
tent with customary commercial practices.

I’

12.602  Streamlined evaluation of offers. c

(a) When evaluation factors are used, the contracting
officer may insert a provision substantially the same as the
provision at 52.212-2,  Evaluation-Commercial Items, in
solicitations for commercial items or comply with the pro-
cedures in 13.106-2  if the acquisition is being made using
the procedures in Part 13.  When the provision at 52.2  12-2
is used, paragraph (a) of the provision shall be tailored to
the specific acquisition to describe the evaluation factors
and relative importance of those factors. This provision
contemplates an approach designed to select the source
whose offer will provide the Government with the greatest
value in terms of performance and other factors. Other
methods of evaluation and basis for award may be more
appropriate for a given acquisition.
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(b)  Offers shall be evaluated in accordance with the cri-
teria contained in the solicitation. For many commercial
items, the criteria need not be more detailed than technical
(capability of the item offered to meet the agency need),
price and past performance. Technical capability may be
evaluated by how well the proposed products meet the
Government requirement instead of predetermined subfac-
tors. Solicitations for commercial items do not have to
contain subfactors for technical capability when the solici-
tation adequately describes the item’s intended use. A tech-
nical evaluation would normally include examination of
such thiws as product literature, product samples (if
requeste d) 9 technical features  and warranty provisions.
Past performance shall be evaluated in accordance with the
procedures in 13.106-2  or Subpart 15.6,  as applicable. The
contracting officer shall ensure the instructions provided in
the provision at 52.212-  1, Instructions to Offerors-
Commercial Items, and the evaluation criteria provided in
the provision at 52.212-2,  Evaluation- Commercial Items,
are in agreement.

(c) Select the offer that is most advantageous to the
Government based on the factors contained
Fully document the rationale for selection

in the solicitation.
of the successful

offeror including discussion of any trade-offs considered.

12.603  Streamlined solicitation for commercial items.
(a) When a written solicitation will be issued, the con-

tracting officer may use the following procedure to reduce
the time required to solicit and award contrac ts f o r  t h e
acquisition of commercial items. This procedure combines
the Commerce Business Daily (CBD)  synopsis required by
5.203 and the issuance of the solicitation into a single doc-
ument with the following limitations:

(1)  Section 5.207  limits submissions to the CBD to
12,000  textual characters (approximately 3 l/2 single-
spaced pages).

(2)  This combined CBD  synopsis/solicitation is only
appropriate where the solicitation is relatively simple
and is not recommended for use when lengthy addenda
to the solicitation are necessary.
(b)  When using the combined synopsis/solicitation pro-

cedure, the SF 1449  is not used for issuing the solicitation.
(c) To use these procedures, the contracting officer

sha l l -
(1) Prepare the synopsis as described at 5.207 for

items 1-16.
(2) In item 17, Description, include the following

additional information:
(i) The following statement:

This is a combined synopsis/solicitation for commercial
items prepared in accordance with the format in Subpart
12.6,  as supplemented with additional information included
in this notice. This announcement constitutes the only
solicitation ; proposals are be
solicitation will not be issued.

ing requested and a written
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retain the sample until completion of the contract or
until disposition instructions are furnished.

(5) Where samples are consumed or their usefulness
is impaired by tests, they will be disposed of as scrap
unless the bidder requests their return.

14.20295  Descriptive literature.
(a) Definition. “Descriptive literature” means informa-

tion, such as cuts, illustrations, drawings, and brochures,
which shows the characteristics or construction of a prod-
uct or explains its operation. It is furnished by bidders as a
part of their bids to describe the products offered. The term
includes only information required to determine acceptabil-
ity of the product. It excludes other information such as
that furnished in connection with the qualifications of a
bidder or for use in operating or maintaining equipment.

(b)  Policy. Bidders shall not be required to furnish
descriptive literature unless the contracting office needs it
to determine before award whether the products offered
meet the specification and to establish exactly what the
bidder proposes to furnish.

(c) Justification. The reasons why product acceptability
cannot be determined without the submission of descriptive
literature shall be set forth in the contract file, except when
such submission is required by formal specifications
(Federal, Military, or other) applicable to the acquisition.

(d) Requirements of invitation for  bids. (1) The
invitation shall clearly state (i) what descriptive litera-
ture is to be furnished, (ii) the purpose for which it is
r e q u i r e d ,  ( i i i )  t h e  e x t e n t  t o  w h i c h  i t  w i l l  b e
considered in the evaluation of bids, and (iv) the rules
that will apply if a bidder fails to furnish the literature
before bid opening or if the literature furnished does
not comply with the requirements of the invitation.

(2) If bidders are to furnish descriptive literature, see
14.201-6(p).
(e) Waiver of requirements for  descriptive literature. (1)

The requirement for furnishing descriptive literature may
be waived if-

(i) The bidder states in the bid that the product
being offered is the same as a product previously or
currently being furnished to the contracting activity;
and

(ii) The contracting officer determines that the
product offered by the bidder complies with the spec-
ification requirements of the current invitation for
bids. When the requirement may be waived, see
14.201-6(p)(2).
(2)  When descriptive literature is not considered

necessary and a waiver of literature requirements of a
Federal, Military, or other formal specification has
been authorized, a statement shall be included in the
invitation that, notwithstanding the requirements of the
specifications, descriptive literature will not be
required.

(3) If the solicitation provides for a waiver, a bidder
may submit a bid on the basis of either the descriptive
literature to be furnished or a previously furnished prod-
uct. If the bid is submitted on one basis, the bidder is
precluded from having it considered on the other basis
after bids are opened.
(f)  Unsolicited descriptive literature. If descriptive lit-

erature is furnished when not required by the invitation for
bids, the procedures set forth in 14.202-4(g)  shall be fol-
lowed.

14.20216  Final review of invitations for bids.
Each invitation for bids shall be thoroughly reviewed

before issuance to detect and correct discrepancies or ambi-
guities that could limit competition or result in the receipt
of nonresponsive bids. Contracting officers are responsible
for the reviews.

14.202-7  Facsimile bids.
(a) Unless prohibited or otherwise restricted by agency

procedures, contracting officers may authorize facsimile
bids (see 14.201-6(w)).  In determining whether or not to
authorize facsimile bids, the contracting officer shall con-
sider factors such as-

(1)  Anticipated bid size and volume;
(2)  Urgency of the requirement;
(3) Frequency of price changes;
(4)  Availability, reliability, speed, and capacity of the

receiving facsimile equipment; and
(5) Adequacy of administrative procedures and con-

’ trols for receiving, identifying, recording, and safe-
guarding facsimile bids, and ensuring their timely deliv-
ery to the bids opening location.
(b)  If facsimile bids are authorized, contracting officers

may, after the date set for bid opening, request the appar-
ently successful offeror to provide the complete, original
signed bid.

14.202-s Electronic bids.
In accordance with Subpart 4.5, contracting officers

may authorize use of electronic commerce for submission
of bids. If electronic bids are authorized, the solicitation
shall specify the electronic commerce method(s) that bid-
ders may use.

14.203  Methods of soliciting bids.

14.203-l  Transmittal to prospective bidders.
Invitations for bids or presolicitation  notices shall be

transmitted as specified in 14.205,  and shall be provided to
others in accordance with 5.102.  When ‘a contracting office
is located in the United States, any solicitation sent to a
prospective bidder located at a foreign address shall be sent
by electronic data interchange or international air mail if
security classification permits.

(FAC 90-43) 14-7
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14.203-2  Dissemination of information concerning
invitations for bids.
(a) Procedures concerning display of invitations for bids

in a public place, information releases to newspapers and
trade journals, paid advertisements, and synopsizing in the
Commerce Business Daily are set forth in 5.101  and 5.2.

(b) For procedures that apply to publishing notices in
the Commerce Business Daily to determine whether com-
mercial sources are available, as prescribed by OMB
Circular A-76,  see 5205(d)  and 7.303(b).

14.203-3  Master solicitation.
(a) Definition. “Master solicitation,” as used in this

subsection, means a document containing special clauses
and provisions that have been identified as essential for the
acquisition of a specific type of supply or service that is
acquired repetitively.

(b)  Use. The master solicitation is provided to potential
sources who are requested to retain it for continued and
repetitive use. Individual solicitations shall reference the
date of the current master solicitation and any changes there-
to. Copies of the master solicitation shall be made available
on request. Cognizant contract administration activities shall
be provided a current copy of the master solicitation.

14.204 Records of invitations for bids and records of
bids.
(a) Each contracting office shall retain a record of each

invitation that it issues and each abstract or record of bids.
Contracting officers shall review and utilize the informa-
tion available in connection with subsequent acquisitions
of the same or similar items.

(b) The file for each invitation shall show the distribu-
tion that was made and the date the invitation was issued.
The names and addresses of prospective bidders who
requested the invitation and were not included on the origi-
nal solicitation list shall be added to the list and made a
part of the record.

14.205  Solicitation mailing lists.

14.2051  Establishment of lists.
(a) Solicitation mailing lists shall be established by con-

tracting activities to assure access to adequate sources of
supplies and services. This rule need not be followed,
however, when (1)  the requirements of the contracting
office can be obtained through use of simplified acquisition
procedures (see Part 13),  (2) the requirements are nonre-
curring, or (3)  electronic commerce methods are used
which transmit solicitations or presolicitation  notices auto-
matically to all interested sources participating in electron-
ic contracting with the purchasing activity. Lists may be
established as a central list for use by all contracting offices
within the contracting activity, or as local lists maintained
by each contracting office.
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(b)  All eligible and qualified concerns that have submit-
ted solicitation mailing list applications, or that the con-
tracting office considers capable of filling the requirements
of a particular acquisition, shall be placed on the appropri-
ate solicitation mailing list. (See also 5.403(b).)  Planned
producers under the Industrial Preparedness Planning
Program shall be included on lists for their planned items.
Prospective bidders shall be notified that they have been
added to solicitation mailing lists in accordance with agen-
cy procedures. The issuance of a solicitation within a rea-
sonable time may be considered appropriate notification.
Applicants shall be notified if they do not meet the criteria
for placement on the list.

(c) The names of prospective bidders who are furnished
invitations in response to their requests shall be added to
the list of those initially mailed copies of a particular solici-
tation, so that they will be furnished copies of any solicita-
tion amendments, etc. However, when it is known that the
request was made by a person or an organization that is
known not to be a prospective bidder, no entry shall be
made on the list.

(d)(l) Standard Form 129, Solicitation Mailing List
Application, shall be used for obtaining information needed
to establish and maintain lists. Supplemental information,
where required, may be obtained as specified in agency
implementing regulations.

(2)  The application shall be submitted and signed by
the supplier, as distinguished from an agent of the sup-
plier. However, suppliers are not precluded from desig-

I

nating, in the Standard Form 129,  their agents to receive
solicitations.

(3)  In order to enable suppliers to indicate readily the
items on which they will generally desire to submit bids,
there shall be attached to Standard Form 129  forwarded
to suppliers for completion, a list of items, or item
groups, or an index to such listing of the items, acquired
by the contracting activity maintaining the list, which
are considered applicable to the supplier’s type of busi-
ness.
(e) Business concerns listed on solicitation mailing lists

shall be identified by size in accordance with 19.102.  Size
status should be established before listing a business con-
cern on a list. Disadvantaged and women-owned business
concern designations shall be shown on the list whenever
noted on the Standard Form 129  submitted by a particular
concern.

14.2052  Removal of names from solicitation mailing
lists.
(a) The name of each concern failing to either (1)  sub-

mit a bid, (2)  respond to a presolicitation  notice (see
14.205-4(c)),  or (3) otherwise respond to an invitation for
bids may be removed from the solicitation mailing list
without notice to the concern. However, the removal shall
be limited to the items involved in the invitation or notice.
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solicitations for the same or similar items, and include a
notation of such action in the records of the invitation for
bids (see 14.204).

(c)(l) Award shall be made by mailing or otherwise fur-
nishing a properly executed award document to the suc-
cessful bidder.

(2) When a notice of award is issued, it shall be fol-
lowed as soon as possible by the formal award.

’

(5)  All provisions of the invitation for bids, including
any acceptable additions or changes made by a bidder in
the bid, shall be clearly and accurately set forth (either
expressly or by reference) in the award document. The
award is an acceptance of the bid, and the bid and the

(3) When more than one award results from any sin-

award constitute the contract.

gle invitation for bids, separate award documents shall
be suitably numbered and executed.

(4) When an award is made to a bidder for less than
all of the items that may be awarded to that bidder and
additional items are being withheld for subsequent
award, the award shall state that the Government may
make subsequent awards on those additional items with-
in the bid acceptance period.

(d)(  1) Award is generally made by using the Award por-
tion of Standard Form (SF) 33, Solicitation, Offer, and
Award, or SF 1447,  Solicitation/Contract (see 53.214).  If
an offer from ~a SF 33 leads to further changes, the resulting
contract shall be prepared as a bilateral document on SF
26, Award/Contract.

(2) Use of the Award portion of SF 33,  SF 26, or SF
1447,  does not preclude the additional use of informal
documents, including telegrams or electronic transmis-
sions, as notices of awards.

14.408-2  Responsible bidder-reasonableness of price.
(a) The contracting officer shall determine that a prospec-

tive contractor is responsible (see Subpart 9.1)  and that the
prices offered are reasonable before awarding the contract.
The price analysis techniques in 15.805-2  may be used as
guidelines. In each case the determination shall be made in
the light of all prevailing circumstances. Particular care must
be taken in cases where only a single bid is received.

(b) The price analysis shall consider whether bids are
materially unbalanced (see 15.814).

14.408-3  Prompt payment discounts.
(a) Prompt payment discounts shall not be considered in

the evaluation of bids. However, any discount offered will
form a part of the award, and will be taken by the payment
center if payment is made within the discount period speci-
fied by the bidder. As an alternative to indicating a dis-
count in conjunction with the offer, bidders may prefer to
offer discounts on individual invoices.

(b) See 32.111(c)(l), which prescribes the contract
clause at 52.232-8,  Discounts for Prompt Payment.

14.408-4  Economic price adjustment.
(a) Bidder proposes economic price adjustment. (1)

When a solicitation does not contain an economic price
adjustment clause but a bidder proposes one with a ceiling
that the price will not exceed, the bid shall be evaluated on
the basis of the maximum possible economic price adjust-
ment of the quoted base price.

(2) If the bid is eligible for award, the contracting
officer shall request the bidder to agree to the inclusion
in the award of an approved economic price adjustment
clause (see 16.203)  that is subject to the same ceiling. If
the bidder will not agree to an approved clause, the
award may be made on the basis of the bid as originally
submitted.

(3)  Bids that contain #economic price adjustments
with no ceiling shall she rejected unless a clear basis for
evaluation exists.
(b)  Government proposes economic price adjustment. (1)  1

When an invitation contains an economic price
adjustment clause and no bidder takes exception to the pro-
visions, bids shall be evaluated on the basis of the quoted
prices without the allowable economic price adjustment
being added.

(2)  When a bidder increases the maximum percent-
age of economic price adjustment stipulated in the invi-
tation or limits the downward economic price adjust-
ment provisions of the invitation, the bid shall be reject-
ed as nonresponsive.

(3) When a bid indicates deletion of the economic
price adjustment clause, the bid shall be rejected as non-
responsive since the downward economic price adjust-
ment provisions are thereby limited.

(4) When a bidder decreases the maximum percent-
age of economic price adjustment stipulated in the invi-
tation, the bid shall be evaluated at the base price on an
equal basis with bids that do not reduce the stipulated
ceiling. However, after evaluation, if the bidder offering
the lower ceiling is in a position to receive the award,
the award shall reflect the lower ceiling.

14.408-5  [Reserved]

14.408-6  Equal low bids.
(a) Contracts shall be awarded in the following order of

priority when two or more low bids are equal in all
respects:

(1) Small business concerns that are also labor sur-
plus area concerns.

(2)  Other small business concerns.
(3)  Other business concerns.

(b)  If two or more bidders still remain equally eligible
after application of paragraph (a) of this section, award
shall be made by a drawing by lot limited to those bidders.
If time permits, the bidders involved shall be given an
opportunity to attend the drawing. The drawing shall be
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witnessed by at least three persons, and the contract file
shall contain the names and addresses of the witnesses and
the person supervising the drawing.

(c) When an award is to be made by using the priorities
under this 14.408-6,  the contracting officer shall include a
written agreement in the contract that the contractor will
perform, or cause to be performed, the contract in accor-
dance with the circumstances justifying the priority used to
break the tie or select bids for a drawing by lot.

14.40807  Documentation of award.
(a) The contracting officer shall document compliance

with 14.103-2  in the contract file.
(b) The documentation shall either state that the accept-

ed bid was the lowest bid received, or list all lower bids
with reasons for their rejection in sufficient detail to justify
the award.

(c) When an award is made after receipt of equal low
bids, the documentation shall describe how the tie was bro-
ken.

14.408-8  Protests against &ward.
See Subpart 33.1,  Protests.

14.409  Information to bidders.

14.409-l  Award of unclassified contracts.
(a)(l) The contracting officer shall as a minimum (sub-

ject to any restrictions in Subpart 9.4)-
(i) Notify each unsuccessful bidder in writing or

electronically within three days after contract award,
that its bid was not accepted. “Day,” for purposes of
the notification process, means calendar day, except
that the period will run until a day which is, not a
Saturday, Sunday, or legal holiday;

(ii) Extend appreciation for the interest the unsuc-
cessful bidder has shown in submitting a bid; and

(iii) When award is made to other than a low bid-
der, state the reason for rejection in the notice to each
of the unsuccessful low bidders.
(2) For acquisitions subject to the Trade Agreements

Act or the North American Free Trade Agreement
(NAFTA) Implementation Act (see 25.405(e)),  agencies
shall include in notices given unsuccessful bidders from
designated or NAFTA countries-

(i) The dollar amount of the successful bid; and
(ii) The name and address of the successful bidder.

(b) Information included in paragraph (a)(2)  of this sub-
section shall be provided to any unsuccessful bidder upon
request except when multiple awards have been made and
furnishing information on the successful bids would
require so much work as to interfere with normal opera-
tions of the contracting office. In such circumstances, only
information concerning location of the abstract of offers
need be given.
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(c) When a request is received concerning an unclassi-
fied invitation from an inquirer who is neither a bidder nor
a representative of a bidder, the contracting officer should
make every effort to furnish the names of successful bid-
ders and, if requested, the prices at which awards were
made. However, when such requests require so much work
as to interfere with the normal operations of the contracting
office, the inquirer will be advised where a copy of the
abstract of offers may be seen.

(d) Requests for records shall be governed by agency
regulations implementing Subpart 24.2.

14.40912  Award of classified contracts.
In addition to 14.409-1,  if classified information was fur-

nished or created in connection with the solicitation, the
contracting officer shall advise the unsuccessful bidders,
including any who did not bid, to take disposition action in
accordance with agency procedures. The name of the suc-
cessful bidder and the contract price will be furnished to
unsuccessful bidders only upon request. Information regard-
ing a classified award shall not be furnished by telephone.

SUBPART 14.5-TWO-STEP  SEALED BIDDING

14.501  General.
Two-step sealed bidding is a combination of competitive

procedures designed to obtain the benefits of sealed bid-
ding when adequate specifications are not available. An
objective is to permit the development of a sufficiently
descriptive and not unduly restrictive statement of the
Government’s requirements, including an adequate techni-
cal data package, so that subsequent acquisitions may be
made by conventional sealed bidding. This method is espe-
cially useful in acquisitions requiring technical proposals,
particularly those for complex items. It is conducted in two
steps:

(a) Step one consists of the request for, submission,
evaluation, and (if necessary) discussion of a technical pro-
posal. No pricing is involved. The objective is to determine
the acceptability of the supplies or services offered. As
used in this context, the word “technical” has a broad con-
notation and includes, among other things, the engineering
approach, special manufacturing processes, and special
testing techniques. It is the proper step for clarification of
questions relating to technical requirements. Conformity to
the technical requirements is resolved in this step, but not
responsibility as defined in 9.1.

(b) Step two involves the submission of sealed priced
bids by those who submitted acceptable technical proposals
in step one. Bids submitted in step two are evaluated and
the awards made in accordance with Subparts 14.3 and
14.4.

14.502  Conditions for use.
(a) Unless other factors require the use of sealed bid-
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reduction have indicated a high degree of probability
that the development is achievable and the Government
has established reasonably firm performance objectives
and schedules.
(c) Limitations. No cost-plus-fixed-fee contract shall be

awarded unless-
(1) All limitations in 16.301-3  are complied with;

and
(2) The contracting officer has signed a determina-

tion and findings establishing the basis for application
of the statutory price or fee limitation (see 15903(d)).
(d) Completion and term forms. A cost-plus-fixed-fee

contract may take one of two basic forms-completion or
term.

(1) The completion form describes the scope of work
by stating a definite goal or target and specifying an end
product. This form of contract normally requires the
contractor to complete and deliver the specified end
product (e.g., a final report of research accomplishing
the goal or target) within the estimated cost, if possible,
as a condition for payment of the entire fixed fee.
However, in the event the work cannot be completed
within the estimated cost, the Government may require
more effort without increase in fee, provided the
Government increases the estimated cost.

(2) The term form describes the scope of work in
general tee;ms and obligates the contractor to devote a
specified level of effort for a stated time period. Under
this form, if the performance is considered satisfactory
by the Government, the fixed fee is payable at the expi-
ration of the agreed-upon period, upon contractor certi-
fication that the level of effort specified in the contract
has been expended in performing the contract work.
-Renewal for further periods of performance is a new
acquisition that involves new cost and fee arrangements.

(3) Because of the differences in obligation assumed
by the contractor, the completion form is preferred over
the term form whenever the work, or specific milestones
for the work, can be defined well enough to permit
development of estimates within which the contractor
can be expected to complete the work.

(4) The term form shall not be used unless the con-
tractor is obligated by the contract to provide a specific
level of effort within a definite time period.

I
16.307  Contract clauses.

(a)(l) The contracting officer shall insert the clause at
52.216-7,  Allowable Cost and Payment, in solicitations and
contracts when a cost-reimbursement contract (other than a
facilities contract) is contemplated. If the contract is with
an educational institution, modify the clause by deleting
from paragraph (a) the words “Subpart 3 1.2”  and substitut-
ing for them “Subpart 3 1.3.”  If the contract is with a State
or local government, modify the clause by deleting from
paragraph (a) the words “Subpart 3 1.2”  and substituting for

them “Subpart 3 1.6.” If the contract is with a nonprofit
organization other than an educational institution, a State or
local government, or a nonprofit organization exempted
under OMB Circular No. A- 122, modify the clause by
deleting from paragraph (a) the words “Subpart 31.2”  and
substituting for them “Subpart 3 1.7.”

(2)  If the contract is a construction contract and con-
tains the clause at 52.232-27,  Prompt Payment for
Construction Contracts, the contracting officer shall use
the clause at 52.216-7  with its Alternate I.
(b)  The contracting officer shall insert the clause at

52.216-8,  Fixed Fee, in ,solicitations and contracts when a
cost-plus-fixed-fee contract (other than a facilities contract
or a construction contract) is contemplated.

(c) The contracting officer shall insert the clause at
52.2 16-9,  Fixed-Fee-Construction, in solicitations and
contracts when a cost-plus-fixed-fee construction contract
is contemplated.

(d) The contracting officer shall insert the clause at
52.2 16-  10,  Incentive Fee, in solicitations and contracts
when a cost-plus-incentive-fee contract (other than a facili-
ties contract) is contemplated.

(e)(l) The contracting officer shall insert the clause at
52.216- 11,  Cost Contract-No Fee, in solicitations and
contracts when a cost-reimbursement contract is contem-
plated that provides no fee and is not a cost-sharing con-
tract or a facilities contract.

(2)  If a cost-reimbursement research and development
contract with an educational institution or a nonprofit
organization that provides no fee or other payment above
cost and is not a cost-sharing contract is contemplated,
and if the contracting officer determines that withholding
of a portion of allowable costs is not required, the con-
tracting officer shall use the clause with its Alternate I.
(f)(l) The contracting officer shall insert the clause at

52.216-  12,  Cost-Sharing Contract-No Fee, in solicitations
and contracts when a cost-sharing contract (other than a
facilities contract) is contemplated.

(2)  If a cost-sharing research and development con-
tract with an educational institution or a nonprofit orga-
nization is contemplated, and if the contracting officer
determines that withholding of a portion of allowable
costs is not required, the contracting officer shall use the
clause with its Alternate I.
(g)(l) The contracting officer shall insert the clause at

52.216- 13,  Allowable Cost and Payment-Facilities, in
solicitations and contracts when a cost-reimbursement con-
solidated facilities contract or a cost-reimbursement facili-
ties acquisition contract (see 45.302-6)  is contemplated.

(2)  If a facilities acquisition contract is contemplated
and, in the judgment of the contracting officer, it may be
necessary to withhold payment of an amount to protect
the Government’s interest, the contracting officer shall
use the clause with its Alternate I.
(h) The contracting officer shall insert the clause at 52.216-
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14,  Allowable Cost and Payment-Facilities Use, in solicitations
and contracts when a facilities use contract is contemplated.

(i) The contracting officer shall insert the clause at
52.216-  15,  Predetermined Indirect Cost Rates, in solicita-
tions and contracts when a cost-reimbursement research
and development contract with an educational institution
(see 42.705-3(b)) is contemplated and predetermined indi-
rect cost rates are to be used. If the contract is a facilities
contract, modify paragraph (c) by deleting the words
“Subpart 3 1.1”  and substituting for them “section 3 1.106.”

SUBPART 16.4-INCENTIVE  CONTRACTS

16.401  General.
(a) Incentive contracts as described in this subpart are

appropriate when a firm-fixed-price contract is not appro-
priate and the required supplies or services can be acquired
at lower costs and, in certain instances, with improved
delivery or technical performance, by relating the amount
of profit or fee payable under the contract to the contrac-
tor’s performance. Incentive contracts are designed to
obtain specific acquisition objectives by-

(1) Establishing reasonable and attainable targets that
are clearly communicated to the contractor; and

(2)  Including appropriate incentive arrangements
designed to (i) motivate contractor efforts that might not
otherwise be emphasized and (ii) discourage contractor
inefficiency and waste.
(b) When predetermined, formula-type incentives on

technical performance or delivery are included, increases in
profit or fee are provided only for achievement that sur-
passes the targets, and decreases are provided for to the
extent that such targets are not met. The incentive increases
or decreases are applied to performance targets rather than
minimum performance requirements.

(c) The two basic categories of incentive contracts are
fixed-price incentive contracts (see 16.403)  and cost-reim-
bursement-incentive contracts (see 16.404).  Since it is usu-
ally to the Government’s advantage for the contractor to
assume substantial cost responsibility and an appropriate
share of the cost risk, fixed-price incentive contracts are
preferred when contract costs and performance require-
ments are reasonably certain. Cost-reimbursement incen-
tive contracts are subject to the overall limitations in
16.301  that apply to all cost-reimbursement contracts.

16.402  Application of predetermined, formula-type
incentives.

16.402-l  Cost incentives.
(a) Most incentive contracts include only cost incentives,

which take the form of a profit or fee adjustment formula and
are intended to motivate the contractor to effectively manage
costs. No incentive contract may provide for other incentives
without also providing a cost incentive (or constraint).
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(b) Except for cost-plus-award-fee contracts (see
16.404-2)’  incentive contracts include a target cost, a target
profit or fee, and a profit or fee adjustment formula that
(within the constraints of a price ceiling or minimum and
maximum fee) provides that-

(1) Actual cost that meets the target will result in the
target profit or fee;

(2)  Actual cost that exceeds the target will result in
downward adjustment of target profit or fee; and

(3)  Actual cost that is below the target will result in
upward adjustment of target profit or fee.

16.402-2  Technical performance incentives.
(a) Technical performance incentives may be considered

in connection with specific product characteristics (e.g., a
missile range, an aircraft speed, an engine thrust, or a vehi-
cle maneuverability) or other specific elements of the con-
tractor’s performance. These incentives should be designed
to tailor profit or fee to results achieved by the contractor,
compared with specified target goals.

(b)  Technical performance incentives may be particular-
ly appropriate in major systems contracts, both in develop-
ment (when performance objectives are known and the fab-
rication of prototypes for test and evaluation is required)
and in production (if improved performance is attainable
and highly desirable to the Government).

(c) Technical performance incentives may involve a
variety of specific characteristics that contribute to the
overall performance of the end item. Accordingly, the
incentives on individual technical characteristics must be
balanced so that no one of them is exaggerated to the detri-
ment of the overall performance of the end item.

(d)  Performance tests are generally essential in order to
determine the degree of attainment of performance targets.
Therefore, the contract must be as specific as possible in
establishing test criteria such as testing conditions, instru-
mentation precision, and data interpretation.

(e) Because performance incentives present complex
problems in contract administration, the contracting officer
should negotiate them in full  coordination with
Government engineering and pricing specialists.

(f) It is essential that the Government and contractor agree
explicitly on the effect that contract changes (e.g., pursuant to
the Changes clause) will have on performance incentives.

(g) The contracting officer must exercise care, in estab-
lishing performance criteria, to recognize that the contrac-
tor should not be rewarded or penalized for attainments of
Government-furnished components.

16.402-3  Delivery incentives.
(a) Delivery incentives should be considered when

improvement from a required delivery schedule is a signifi-
cant Government objective. It is important to determine the
Government’s primary objectives in a given contract (e.g.,
earliest possible delivery or earliest quantity production).
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(c) The contracting officer shall insert a provision sub-
stantially the same as the provision at 52.217-5,  Evaluation
of Options, in solicitations when-

(1) The solicitation contains an option clause;
(2)  An option is not to be exercised at the time of con-

tract award;
(3)  A firm-fixed-price contract, a fixed-price contract

with economic price adjustment, or other type of contract
approved under agency procedures is contemplated; and

(4) The contracting officer has determined that there is a
reasonable likelihood that the option will be exercised. For
sealed bids, the determination shall be in writing.
(d)  The contracting officer shall insert a clause substan-

tially the same as the clause at 52.217-6,  Option for
Increased Quantity, in solicitations and contracts, other than
those-for services, when the inclusion of an option is appro-
priate (see 17.200  and 17.202)  and the option quantity is
expressed as a percentage of the basic contract quantity or as
an additional ,  quantity of a specific l ine item.

(e) The contracting officer shall insert a clause substan-
tially the same as the clause at 52.217-7,  Option for
Increased Quantity-Separately Priced Line Item, in solici-
tations and contracts, other than those for services, when the
inclusion of an option is appropriate (see 17.200  and 17.202)
and the option quantity is identified as a separately priced
line item having the same nomenclature as a corre-
sponding basic contract line item.

(f) The contracting officer shall insert a clause substantially
the same as the clause at 52.217-8,  Option to Extend Services,
in solicitations and contracts for services whenthe  inclusion of
an option is appropriate. (See 17.200,  17.202,  and 37.111.)

(g)  The contracting officer shall insert a clause substantial-
ly the same as the clause at 52.217-9,  Option to Extend the
Term of the Contract, in solicitations and contracts when the
inclusion of an option is appropriate (see 17.200  and 17.202)
and it is necessary to include in the contract a requirement
that the Government shall give the contractor a preliminary
written notice of its intent to extend the contract, a stipulation
that an extension of the contract includes an extension of the
option, and/or a specified limitation on the total duration of
the contract.

SUBPART 17.3-[RESERVED]

SUBPART 17.“LEADER  COMPANY CONTRACTING

17.401  General.
Leader company contracting is an extraordinary acquisi-

tion technique that is limited to special circumstances and
utilized only when its use is in accordance with agency pro-
cedures. A developer or sole producer of a product or system
is designated under this acquisition technique to be the leader
company, and to furnish assistance and know-how under an
approved contract to one or more designated follower com-
panies, so they can become a source of supply. The objec-

tives of this technique are one or more of the following:
(a) Reduce delivery time.
(b) Achieve geographic dispersion of suppliers.
(c)  Maximize the use of scarce tooling or special equipment.
(d)  Achieve economies in production.
(e) Ensure uniformity and reliability in equipment, com-

patibility or standardization of components, and interchange-
ability of parts.

(f) Eliminate problems in the use of proprietary data that
cannot be resolved by more satisfactory solutions.

(g)  Facilitate the transition from development to produc-
tion and to subsequent competitive acquisition of end items
or major components.

17.402  Limitations.
(a) Leader company contracting is to be used only

w h e n -
(1) The leader company has the necessary production

know-how and is able to furnish required assistance to
the follower(s);

(2) No other source can meet the Government’s
requirements without the assistance of a leader company;

(3) The assistance required of the leader company is
limited to that which is essential to enable the follower(s)
to produce the items; and

(4)  Its use is authorized in accordance with agency
procedures.
(b) When leader company contracting is used, the

Government shall reserve the right to approve subcontracts
between the leader company and the follower(s).

17.403  Procedures.
(a) The contracting officer may award a prime contract to a-

(1) Leader company, obligating it to subcontract a des-
ignated portion of the required end items to a specified
follower company and to assist it to produce the required
end items;

(2)  Leader company, for the required assistance to a
follower company, and a prime contract to the follower
for production of the items; or

(3)  Follower company, obligating it to subcontract with a
designated leader company for the required assistance.
(b) The contracting officer shall ensure that any contract

awarded under this arrangement contains a firm agreement
regarding disclosure, if any, of contractor trade secrets, tech-
nical designs or concepts, and specific data, or software, of a
proprietary nature.

SUBPART 17.5-INTERAGENCY  ACQUISITIONS
UNDER THE ECONOMY ACT

17.500  Scope of subpart.
(a) This subpart prescribes policies and procedures appli-

cable to interagency acquisitions under the Economy Act (31
U.S.C.  1535).  The Economy Act also provides authority for
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placement of orders between major organizational units with-
in an agency; procedures for such intra-agency  transactions
are addressed in agency regulations.

(b)  The Economy Act applies when more specific statuto-
ry authority does not exist. Examples of interagency acquisi-
tions to which the Economy Act does not apply include
acquisitions from required sources of supplies prescribed in
Part 8, which have separate statutory authority.

plies or services to be ordered, or by another official desig-
nated by the agency head, except that, if the servicing agency
is not covered by the Federal Acquisition Regulation,
approval of the D&F may not be delegated below the senior 1
procurement executive of the requesting agency.

17.501  Definition.
Interagency acquisition means a procedure by which an

agency needing supplies or services (the requesting agency)
obtains them from another agency (the servicing agency).

17.504  Ordering procedures.
(a) Before placing an Economy Act order for supplies or

services with another Government agency, the requesting
agency shall make the D&F required in 17.503.  The servic-
ing agency may require a copy of the D&F to be furnished
with the order.

17.502  General.
(a) The Economy Act authorizes agencies to enter into

mutual agreements to obtain supplies or services by inter-
agency acquisition.

(b)  The Economy Act may not be used by an agency to
circumvent conditions and limitations imposed on the use of
funds.

(c) Acquisitions under the Economy Act are not exempt
from the requirements of Subpart 7.3,  Contractor Versus
Government Performance.

(d)  The Economy Act may not be used to make acquisi-
tions conflicting with any other agency’s authority or respon-
sibility (for example, that of the Administrator of General
Services under the Federal Property and Administrative
Services Act).

(b) The order may be placed on any form or document that
is acceptable to both agencies. The order should include-

(1) A description of the supplies or services required;
(2) Delivery requirements;
(3) A funds citation;
(4) A payment provision (see 17.505);  and
(5)  Acquisition authority as may be appropriate (see

17.504(d)).
(c) The requesting and servicing agencies should agree to

procedures for the resolution of disagreements that may arise
under interagency acquisitions, including, in appropriate cir-
cumstances, the use of a third-party forum. If a third party is
proposed, consent of the third party should be obtained in
writing.

(d) When an interagency acquisition requires the servic-
ing agency to award a contract, the following procedures also
apply:

17.503  Determinations and findings requirements.
(a) Each Economy Act order shall be supported by a

Determination and Finding (D&F). The D&F shall state
t h a t -

(1) Use of an interagency acquisition is in the best
interest of the Government; and

(1) If a justification and approval or a D&F (other than
the requesting agency’s D&F required in 17.503) is
required by law or regulation, the servicing agency shall
execute and issue the justification and approval or D&F.
The requesting agency shall furnish the servicing agency
any information needed to make the justification and
approval or D&F.

(2)  The supplies or services cannot be obtained as con-
veniently or economically by contracting directly with a
private source.
(b) If the Economy Act order requires contracting action by

the servicing agency, the D&F shall also include a statement
that at least one of the following circumstances is applicable-

(1) The acquisition will appropriately be made under
an existing contract of the servicing agency, entered into
before placement of the order, to meet the requirements of
the servicing agency for the same or similar supplies or
services;

(2) The requesting agency shall also be responsible for
furnishing other assistance that may be necessary, such as
providing information or special contract terms needed to
comply with any condition or limitation applicable to the
funds of the requesting agency.

(2)  The servicing agency has capabilities or expertise
to enter into a contract for such supplies or services which
is not available within the requesting agency; or

(3)  The servicing agency is specifically authorized by
law or regulation to purchase such supplies or services on
behalf of other agencies.

(3) The servicing agency is responsible for compliance
with all other legal or regulatory requirements applicable
to the contract, including (i) having adequate statutory
authority for the contractual action, and (ii) complying
fully with the competition requirements of Part 6 (see
6.002).  However, if the servicing agency is not subject to
the Federal Acquisition Regulation, the requesting agency
shall verify that contracts utilized to meet its requirements
contain provisions protecting the Government from inap-
propriate charges (for example, provisions mandated for
FAR agencies by Part 3 1), and that adequate contract
administration will be provided.

(c) The D&F shall be approved by a contracting officer of (e) Nonsponsoring Federal agencies may use a Federally
the requesting agency with authority to contract for the sup- Funded Research and Development Center (FFRDC) only if the
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PART 19

SMALL BUSINESS PROGRAMS

19.000  Scope of part.
(a) This part implements the acquisition-related sections

of the Small Business Act (15  U.S.C.  631, et seq.), appli-
cable sections of the Armed Services Procurement Act (10
U.S.C.  2302,  et  seq.) ,  the Federal  Property and
Administrative Services Act (41 U.S.C. 252),  and
Executive Order 12138, May 18,  1979.  It covers-

(1) The determination that a concern is eligible for
participation in the programs identified in this part;

(2) The respective roles of executive agencies and the
Small Business Administration (SBA)  in implementing
the programs;

(3)  Setting acquisitions aside for exclusive competi-
tive participation by small business concerns;

(4) The certificate of competency program;
(5) The subcontracting assistance program;
(6) The “8(a)”  program, under which agencies con-

tract with the SBA for goods or services to be furnished
under a subcontract by a small disadvantaged business
concern; and

(7) The use of women-owned small business con-
cerns.
(b)  This part, except for Subpart 19.6,  applies only

inside the United States, its territories and possessions,
Puerto Rico, the Trust Territory of the Pacific Islands, and
the District of Columbia. Subpart 19.6  applies worldwide.

19.001  Definitions.
“Concern,” as used in this part, means any business enti-

ty organized for profit (even if its ownership is in the hands
of a nonprofit entity) with a place of business located in the
United States and which makes a significant contribution to
the U.S. economy through payment of taxes and/or use of
American products, material and/or labor, etc. “Concern”
includes but is not limited to an individual, partnership,
corporation, joint venture, association, or cooperative. For
the purpose of making affiliation findings (see 19.101)  any
business entity, whether organized for profit or not, and any
foreign business entity, i.e., any entity located outside the
United States, shall be included.

I “Fair market price”, as used in this part, means a price
based on reasonable costs under normal competitive condi-
tions and not on lowest possible cost (see 19.202-6).

“Handicapped individual” means a person who has a

physical, mental, or emotional impairment, defect, ailment,
disease, or disability of a permanent nature which in any
way limits the selection of any type of employment for
which the person would otherwise be qualified or qualifi-
able.

“Industry”, as used in this part, means all concerns pri-
marily engaged in similar lines of activity, as listed and
described in the Standard Industrial Classification (SIC)
Manual.

“Labor surplus area” means a geographical area identi-
fied by the Department of Labor in accordance with 20
CFR Part 654, Subpart A, as an area of concentrated unem-
ployment or underemployment or an area of labor surplus.

“Labor surplus area concern” means a concern that
together with its first-tier subcontractors will perform sub-
stantially in labor surplus areas. Performance is substan-
tially in labor surplus areas if the costs incurred under the
contract on account of manufacturing, production, or per-
formance of appropriate services in labor surplus areas
exceed 50 percent of the contract price.

“Nonmanufacturer rule” means that a contractor under a
small business set-aside or 8(a)  contract shall be a small
business under the applicable size standard and shall pro-
vide either its own product or that of another domestic
small business manufacturing or processing concern (see
13 CFR 121.906).

“Public or private organization for the handicapped”
means one which (a) is organized under the laws of the
United States or of any State, operated in the interest of
handicapped individuals, the net income of which does not
inure in whole or in part to the benefit of any shareholder
or other individual; (b) complies with any applicable occu-
pational health and safety standard prescribed by the
Secretary of Labor; and (c) employs in the production of
commodities and in the provision of services, handicapped
individuals for not less than 75 percent of the direct labor
required for
or services.

the production or provision of the commodities

“Small business concern” means a concern, including
its affiliates, that is independently owned and operated,
not dominant in the field of operation in which it is bid-
ding on government contracts, and qualified as a small
business under the criteria and size standards in 13 CFR
Part 121  (see 19.102).  Such a concern is “not dominant in
its field of operation” when it does not exercise a control-
ling or major influence on a national basis in a kind of
business activity in which a number of business concerns
are primarily engaged. In determining whether domi-
nance exists, consideration shall be given to all appropri-
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ate factors, including volume of business, number of
employees, financial resources, competitive status or posi-
tion, ownership or control of materials, processes, patents,
license agreements, facilities, sales territory, and nature of
business activity.

“Small disadvantaged business concern” means a small
business concern that is at least 51 percent unconditionally
owned by one or more individuals who are both socially
and economically disadvantaged, or a publicly owned busi-
ness that has at least 51 percent of its stock unconditionally
owned by one or more socially and economically disadvan-
taged individuals and that has its management and daily
business controlled by one or more such individuals. This
term also means a small business concern that is at least 51
percent unconditionally owned by an economically disad-
vantaged Indian tribe or Native Hawaiian Organization, or
a publicly owned business that has at least 5 1 percent of its
stock unconditionally owned by one of these entities, that
has its management and daily business controlled by mem-
bers of an economically disadvantaged Indian tribe or
Native Hawaiian Organization, and that meets the require-
ments of 13 CFR 124.

(a) “Socially disadvantaged individuals” means individ-
uals who have been subjected to racial or ethnic prejudice
or cultural bias because of their identity as a member of a
group without regard to their qualities as individuals.

(b) “Economically disadvantaged individuals” means
socially disadvantaged individuals whose ability to com-
pete in the free enterprise system is impaired due to dimin-
ished opportunities to obtain capital and credit as compared
to others in the same line of business who are not socially
disadvantaged. Individuals who certify that they are mem-
bers of named groups (Black Americans, Hispanic
Americans, Native Americans, Asian-Pacific Americans,
Subcontinent-Asian Americans) are to be considered
socially and economically disadvantaged.

(1) “Subcontinent Asian Americans” means United
States citizens whose origins are in India, Pakistan,
Bangladesh, Sri Lanka, Bhutan, or Nepal.

(2) “Asian Pacific Americans” means United States
citizens whose origins are in Japan, China, the
Philippines, Vietnam, Korea, Samoa, Guam, the U.S.
Trust Territory of the Pacific Islands (Republic of
Palau), the Northern Mariana  Islands, Laos, Kampuchea
(Cambodia), Taiwan, Burma, Thailand, Malaysia,
Indonesia, Singapore, Brunei, Republic of the Marshall
Islands, or the Federated States of Micronesia.

(3) “Native Americans” means American Indians,
Eskimos, Aleuts, and Native Hawaiians.
(c) “Native Hawaiian Organization” means any com-

munity service organization serving Native Hawaiians in,
and chartered as a not-for-profit organization by, the State
of Hawaii, which is controlled by Native Hawaiians, and
whose business activities will principally benefit such
Native Hawaiians.

(d) “Indian tribe” means any Indian tribe, band, nation,
or other organized group or community of Indians, includ-
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ing any Alaska Native Corporation as defined in 13 CFR
124.100  which is recognized as eligible for the special pro-
grams and services provided by the U.S. to Indians because
of their status as Indians, or which is recognized as such by
the State in which such tribe, band, nation, group, or com-
munity resides.

“Women-owned small business concern” means a small
business concem-

(a) Which is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and

(b) Whose management and daily business operations
are controlled by one or more women.

SUBPART 19.l-SIZE  STANDARDS

19.101  Explanation of terms.
“Affiliates.” As used in this subpart, business concerns are

affiliates of each other if, directly or indirectly, either
one controls or has the power to control the other, or another
concern controls or has the power to control both. In determin-
ing whether affiliation exists, consideration is given to all
appropriate factors including common ownership, common
management, and contractual relationships; provided, that
restraints imposed by a franchise agreement are not considered
in determining whether the fianchisor  controls or has the power
to control the franchisee, if the franchisee has the right to profit
from its effort, commensurate with ownership, and bears the
risk of loss or failure. Any business entity may be found to be
an affiliate, whether or not it is organized for profit or located
inside the United States.

(a) Nature of control.  Every business concern is considered
as having one or more parties who directly or indirectly control
or have the power to control it. Control may be affirmative or
negative and it is immaterial whether it is exercised so long as
the power to control exists.

(b) Meaning of “party  or parties. ” The term “party” or
“parties” includes, but is not limited to, two or more persons
with an identity of interest such as members of the same family
or persons with common investments in more than one con-
cern. In determining who controls or has the power to control a
concern, persons with an identity of interest may be treated as
though they were one person.

(c) Control through stock ownership. (1) A party is consid-
ered to control or have the power to control a concern, if the
party controls or has the power to control 50  percent or more of
the concern’s voting stock.

(2) A party is considered to control or have the power to
control a concern, even though the party owns, controls, or
has the power to control less than 50  percent of the con-
cern’s voting stock, if the block of stock the party owns,
controls, or has the power to control is large, as compared
with any other outstanding block of stock. If two or more
parties each owns, controls, or has the power to control, less
than 50 percent of the voting stock of a concern, and such
minority block is equal or substantially equal in size, and
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large as compared with any other block outstanding, there is
a presumption that each such party controls or has the power
to control such concern; however, such presumption may be
rebutted by a showing that such control or power to control,
in fact, does not exist.

(3) If a concern’s voting stock is distributed other than as
described above, its management (officers and directors) is
deemed to be in control of such concern.

(d) Stock options and convertible debentures. Stock
options and convertible debentures exercisable at the
time or within a relatively short time after a size deter-
mination and agreements to merge in the future, are
considered as having a present effect on the power to
control the concern. Therefore, in making a size deter-
mination, such options, debentures, and agreements are
treated as though the rights held thereunder had been
exercised.
(e) Voting trusts. If the purpose of a voting trust, or

similar agreement, is to separate voting power from benefi-
cial ownership of voting stock for the purpose of shifting
control of or the power to control a concern in order that
such concern or another concern may qualify as a small
business within the size regulations, such voting trust shall
not be considered valid for this purpose regardless of
whether it is or is not valid within the appropriate jurisdic-
tion. However, if a voting trust is entered into for a legiti-
mate purpose other than that described above, and it is
valid within the appropriate jurisdiction, it may be consid-
ered valid for the purpose of a size determination, provided
such consideration is determined to be in the best interest
of the small business program.

(f) Control through common management. A concern
may be found as controlling or having the power to control
another concern when one or more of the following cir-
cumstances are found to exist, and it is reasonable to con-
clude that under the circumstances, such concern is direct-
ing or influencing, or has the power to direct or influence,
the operation of such other concern.

(1) Interlocking management. Officers, directors,
employees, or principal stockholders of one concern
serve as a working majority of the board of directors or
officers of another concern.

(2) Common facilities. One concern shares common
office space and/or employees and/or other facilities
with another concern, particularly where such concerns
are in the. same or related industry or field of operation,
or where such concerns were formerly affiliated.

(3) Newly organized concern. Former officers,
directors, principal stockholders, and/or key employ-
ees of one concern organize a new concern in the
same or a related industry or field operation, and serve
as its officers, directors, principal stockholders, and/or
key employees, and one concern is furnishing or will
furnish the other concern with subcontracts, financial
or technical assistance, and/or facilities, whether for a

fee or otherwise.
(g) Control through contractual relationships-( 1)

Definition of a joint venture for size determination purpos-
es. A joint venture for size determination purposes is an
association of persons and/or concerns with interests in
any degree or proportion by way of contract, express or
implied, consorting to engage in and carry out a single
specific business venture for joint profit, for which pur-
pose they combine their efforts, property, money, skill 9 or
knowledge, but not on a continuing or permanent basis for
conducting business generally. A joint venture is viewed
as a business entity in determining power to control its
management.

(2) Joint venture-procurement and property sale
assistance-Concerns bidding on a particular procure-
ment or property sale as joint ventures are considered as
affiliated and controlling or having the power to control
each other with regard to performance of the contract.
Moreover, an ostensible subcontractor which is to per-
form primary or vital requirements of a contract may
have a controlling role such to be considered a joint
venturer affiliated on the contract with the prime con-
tractor. A joint venture affiliation finding is limited to
particular contracts unless the SBA size determination
finds general affiliation between the parties.

(3) Where a concern is not considered as being an
affiliate of a concern with which it is participating in a
joint venture, it is necessary, nevertheless, in computing
annual receipts, etc., for the purpose of applying size
standards, to include such concern’s share of the joint
venture receipts (as distinguished from its share of the
profits of such venture).

(4) Franchise and License agreements. If a concern
operates or is to operate under a franchise (or a license)
agreement, the following policy is applicable: In deter-
mining whether the franchiser  controls or has the power
to control and, therefore, is affiliated with the fran-
chisee, the restraints imposed on a franchisee by its
franchise agreement shall not be considered, provided
that the franchisee has the right to profit from its effort
and the risk of loss or failure, commensurate with own-
ership. Even though a franchisee may not be controlled
by the franchiser  by virtue of the contractual relation-
ship between them, the franchisee may be controlled by
the franchiser  or others through common ownership or
common management, in which case they would be
considered as affiliated.
“Annual receipts.” (a) Annual receipts of a concern

which has been in business for 3 or more complete fiscal
years means the annual average gross revenue of the con-
cern taken for the last 3 fiscal years. For the purpose of this
definition, gross revenue of the concern includes revenues
from sales of products and services, interest, rents, fees,
commissions and/or whatever other sources derived, but
less returns and allowances, sales of fixed assets, interaffil-
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iate transactions between a concern and its domestic and
foreign affiliates, and taxes collected for remittance (and if
due, remitted) to a third party. Such revenues shall be mea-
sured as entered on the regular books of account of the
concern whether on a cash, accrual, or other basis of
accounting acceptable to the U.S. Treasury Department for
the purpose of supporting Federal income tax returns,
except when a change in accounting method from cash to
accrual or accrual to cash has taken place during such 3-
year period, or when the completed contract method has
been used.

(1)  In any case of change in accounting method from
cash to accrual or accrual to cash, revenues for such 3-
year period shall, prior to the calculation of the annual
average, be restated to the accrual method. In any case,
where the completed contract method has been used to
account for revenues in such 3-year  period, revenues
must be restated on an accrual basis using the percent-
age of completion method.

(2) In the case of a concern which does not keep reg-
ular books of accounts, but which is subject to U.S.
Federal income taxation, “annual receipts” shall be mea-
sured as reported, or to be reported to the U.S. Treasury
Department, Internal Revenue Service, for Federal
income tax purposes, except that any return based on a
change in accounting method or on the completed con-
tract method of accounting must be restated as provided
for in the preceding paragraphs.
(b) Annual receipts of a concern that has been in busi-

ness for less than 3 complete fiscal years means its total
receipts for the period it has been in business, divided by
the number of weeks including fractions of a week that it
has been in business, and multiplied by 52.  In calculating
total receipts, the definitions and adjustments related to a
change of accounting method and the completed contract
method of paragraph (a) of this section, are applicable.

“Number of employees” is a measure of the average
employment of a business concern and means its average
employment, including the employees of its domestic and
foreign affiliates, based on the number of persons employed
on a full-time, part-time, temporary, or other basis during
e a c h  o f  t h e  p a y  p e r i o d s  o f  t h e  p r e c e d i n g  12
months. If a business has not been in existence for 12
months, “number of employees” means the average
employment of such concern and its affiliates during the peri-
od that such concern has been in existence based on the num-
ber of persons employed during each of the pay periods of the
period that such concern has been in business. If a business
has acquired an affiliate during the applicable 12-month  peri-
od, it is necessary, in computing the applicant’s number of
employees, to include the affiliate’s number of employees
during the entire period, rather than only its employees during
the period in which it has been an affiliate. The employees of
a former affiliate are not included, even if such concern had
been an affiliate during a portion of the period.

19-4

19.102  Size standards.
(a) The SBA  establishes small business size standards

on an industry-by-industry basis. (See 13  CFR 12 1.)
(b)  Small business size standards are applied by-

(1) Classifying the product or service being acquired
in the industry whose definition, as found in the
Standard Industrial Classification (SIC) Manual, best
describes the principal nature of the product or service
being acquired;

(2)  Identifying the size standard SBA established for
that industry; and

(3)  Specifying the size standard in the solicitation so
that offerors can appropriately represent themselves as
small or large.
(c) For size standard purposes, a product or service shall

be classified in only one industry, whose definition best
describes the principal nature of the product or service
being acquired even though for other purposes it could be
classified in more than one.

(d) When acquiring a product or service that could be clas-
sified in two or more industries with different size standards,
contracting officers shall apply the size standard for the indus-
try accounting for the greatest percentage of the contract price.

(e) If a solicitation calls for more than one item and allows
offers to be submitted on any or all of the items, an offeror
must meet the size standard for each item it offers to furnish.
If a solicitation calling for more than one item requires offers
on all or none of the items, an offeror may qualify as a small
business by meeting the size standard for the item accounting
for the greatest percentage of the total contract price.

(f) Any concern which submits a bid or offer in its own
name, other than on a construction or service contract, but
which proposes to furnish a product which it did not itself
manufacture, is deemed to be a small business when it has
no more than 500 employees, and-

(1) Except as provided in subparagraphs (f)(4)
through (f)(7)  of this section, in the case of Government
acquisitions set-aside for small businesses, such nonman-
ufacturer must furnish in the performance of the contract,
the product of a small business manufacturer or produc-
er, which end product must be manufactured or produced
in the United States. The term “nonmanufacturer”
includes a concern which can manufacture or produce
the product referred to in the specific acquisition but
does not do so in connection with that acquisition. For
size determination purposes there can be only one manu-
facturer of the end item being procured. The manufactur-
er of the end item being acquired is the concern which,
with its own forces, transforms inorganic or organic sub-
stances including raw materials and/or miscellaneous
parts or components into such end item. However, see
the limitations on subcontracting at 52.219-14  which
apply to any small business offeror other than a nonman-
ufacturer for purposes of set-asides and 8(a) awards.

(2) A concern which purchases items and packages
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accorded a public or private organization for the handi-
capped for the purposes of other preferential provisions
available to small business concerns; e.g., eligibility for cer-
tificates of competency or higher progress payment rates.

(1) The contracting officer shall rely on the offeror’s
self-certification in a specific bid or proposal that it is a
public or private organization for the handicapped unless
another offeror or interested party files a protest. An
interested party may file a protest challenging an offer-
or’s self-certification by forwarding the protest to the
contracting officer by close of business on the fifth
working day after bid opening or receipt of the
151002(b)(2) notice from the contracting officer of the
apparently successful offeror. Upon receipt of any
protest, whether timely or untimely, the contracting offi-
cer shall promptly forward the protest and its supporting
documentation directly to the Associate Administrator
fo r  Procurement  Ass i s t ance ,  Smal l  Bus iness
Administration. Upon receipt of a protest, the SBA  will
notify the contracting officer and the protester of the date
it was received, and that the status of the public or pri-
vate organization for the handicapped being challenged
is under consideration by the SBA. Within 10 working
days after receiving a protest, the SBA will determine
the eligibility of the public or private organization for the
handicapped and notify the contracting
officer, the protester, and the challenged offeror of its
decision by certified mail, return receipt requested. The
determination of the Associate Administrator for
Procurement Assistance, SBA,  is final. Award will be
made based on this determination. After receiving a
protest involving the status of a public or private organi-
zation for the handicapped, the contracting officer shall
not award the contract until (i) the SBA has made a sta-
tus determination or (ii) 10 working days have expired
since SBA’s  receipt of a protest, whichever occurs first.
However, award shall not be withheld when the contract-
ing officer determines in writing that an award must be
made to protect the public interest.

(2)  Any small business offeror which experiences or
is likely to experience severe economic injury as a result
of award to a public or private organization for the hand-
icapped may file an appeal of the award with the con-
tracting officer. The appeal must be received by close of
business on the tenth working day after bid opening or
receipt of the 15.1002(b)(2)  notice from the contracting
officer of the apparently successful offeror. Upon receipt
of any appeal, whether timely or untimely, or whether
received before or after award, the contracting officer
shall forward the appeal and supporting documentation
directly to the Associate Administrator for Procurement
Assistance, Small Business Administration, whose deci-
sion shall be final. The contracting officer should, when
practical, withhold award until expiration of the lo-day
appeal period, or; when an appeal is filed, withhold
award until the contracting officer receives the SBA
determination of appeal, unless delay would be disad-

vantageous  to the Government. The SBA shall notify
the contracting officer of the SBA determination and
advise the agency or department to take such action as
may be appropriate to alleviate economic injury sus-
tained or likely to be sustained by the concern.

19.502  Setting aside acquisitions.

19.5024  Requirements for setting aside acquisitions.
The contracting officer shall set aside an individual 1

acquisition or class of acquisitions when it is determined to
be in the interest of (a) maintaining or mobilizing the
Nation’s full productive capacity, (b)  war or national
defense programs, or (c) assuring that a fair proportion of
Government contracts in each industry category is placed
with small business concerns, and when the circumstances
described in 19.502-2  or 19.502-3(a)  exist. This require-
ment does not apply to purchases of $2,500  or less, or pur-
chases from required sources of supply under Part 8 (e.g.,
Federal Prison Industries, Committee for Purchase from
People Who are Blind or Severely Disabled, and Federal
Supply Schedule contracts).

19.502-2  Total set-asides.
(a) Each acquisition of supplies or services that has an

anticipated dollar value exceeding $2,500, but not over
$100,000,  is automatically reserved exclusively for small
business concerns and shall be set aside unless the con-
tracting officer determines there is not a reasonable expec-
tation of obtaining offers from two or more responsible
small business concerns that are competitive in terms of
market prices, quality, and delivery. If the contracting offi-
cer does not proceed with the small business set-aside and
purchases on an unrestricted basis, the contracting officer
shall include in the contract file the reason for this unre-
stricted purchase. If the contracting officer receives only
one acceptable offer from a responsible small business con-
cern in response to a set-aside, the contracting officer
should make an award to that firm. If the contracting offi-
cer receives no acceptable offers from responsible small
business concerns, the set-aside shall be withdrawn and the
requirement, if still valid, shall be resolicited  on an unre-
stricted basis. The small business reservation does not pre-
clude the award of a contract with a value not greater than
$100,000  under Subpart 19.8,  Contracting with the Small
Business Administration, or under 19.1006(c), Emerging
small business set-aside.

(b)  The contracting officer shall set aside any acquisition
over $100,000  for small business participation when there is
a reasonable expectation that (1) offers will be obtained
from at least two responsible small business concerns offer-
ing the products of different small business concerns (but
see paragraph (c) of this subsection); and (2)  award will be
made at fair market prices. Total small business set-asides
shall not be made unless such a reasonable expectation
exists (but see 19.502-3  as to partial set-asides). Although
past acquisition history of an item or similar items is always
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important, it is not the only factor to be considered in deter-
mining whether a reasonable expectation exists. In making
R&D small business set-asides, there must also be a reason-
able expectation of obtaining from small businesses the best
scientific and technological sources consistent with the
demands of the proposed acquisition for the best mix of
cost, performances, and schedules.

(c) For set-asides other than for construction or ser-
vices, any concern proposing to furnish a product which
it did not itself manufacture must furnish the product of
a small business manufacturer unless the SBA has
granted either a waiver or exception to the nonmanufac-
turer rule (see 19.102(f)).  In industries where the SBA
finds that there are no small business manufacturers, it
may issue a waiver to the nonmanufacturer rule (see
19.102(f)(4)  and (5)). In addition, SBA has excepted
procurements processed under simplified acquisition
procedures (see Part 13), where the anticipated cost of
the procurement will not exceed $25,000,  from the non-
manufacturer rule. Waivers permit small businesses to
provide any firm’s product. The exception permits
small businesses to provide any domestic firms’s prod-
uct. In both of these cases, the contracting officer’s
determination in paragraph (b)(l) of this subsection or
the decision not to set aside a procurement reserved for
small business under paragraph (a) of this subsection
will be based on the expectation of receiving offers
from at least two responsible small businesses, includ-
ing nonmanufacturers, offering the products of different
concerns.

(d)  The requirements of this subsection do not apply to
acquisitions over $25,000  during the period when set-asides
cannot be considered for the four designated industry
groups (see 19.1006(b)).

19.502-3  Partial set-asides.
(a) The contracting officer shall set aside a portion of an

acquisition, except for construction, for exclusive small
business participation when-

(1)  A total set-aside is not appropriate (see 19.502-2);
(2) The requirement is severable into two or more

economic production runs or reasonable lots;
(3)  One or more small business concerns are expected

to have the technical competence and productive capaci-
ty to satisfy the set-aside portion of the requirement at a
fair market price;

(4)  The acquisition is not subject to simplified acqui-
sition procedures; and

(5) A partial set-aside shall not be made if there is a
reasonable expectation that only two concerns (one
large and one small) with capability will respond with
offers unless authorized by the head of a contracting
activity on a case-by-case basis. Similarly, a class of
acquisitions, not including construction, may be partial-
ly set aside. Under certain specified conditions, partial
set-asides may be used in conjunction with multiyear
contracting procedures.
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(b)  When the contracting officer determines that a por-
tion of an acquisition is to be set aside, the requirement
shall be divided into a set-aside portion and a non-set-aside
portion, each of which shall (1)  be an economic production
run or reasonable lot and (2) have terms and a delivery
schedule comparable to the other. When practicable, the set-
aside portion should make maximum use of small business
capacity.

(c)(l) The contracting officer shall award the non-set-
aside portion using normal contracting procedures.

(2)(i)  After all awards have been made on the non-
set-aside portion, the contracting officer shall negotiate
with eligible concerns on the set-aside portion, as pro-
vided in the solicitation, and make award. Negotiations
shall be conducted only with those offerors who have
submitted responsive offers on the non-set-aside por-
tion. Negotiations shall be conducted with small busi-
ness concerns in the order of priority as indicated in the
solicitation (but see (c)(2)(ii)  of this section). The set-
aside portion shall be awarded as provided in the solici-
tation. An offeror entitled to receive the award for quan-
tities of an item under the non-set-aside portion and who
accepts the award of additional quantities under the set-
aside portion shall not be requested to accept a lower
price because of the increased quantities of the award,
nor shall negotiation be conducted with a view to
obtaining such a lower price based solely upon receipt
of award of both portions of the acquisition. This does
not prevent acceptance by the contracting officer of vol-
untary reductions in the price from the low eligible
offeror before award, acceptance of voluntary refunds,
or the change of prices after award by negotiation of a
contract modification.

(ii) If equal low offers are received on the non-set-
aside portion from concerns eligible for the set-aside
portion, the concern that is awarded the non-set-aside
part of the acquisition shall have first priority with
respect to negotiations for the set-aside.

19.502-4  Methods of conducting set-asides.
(a) Total set-asides may be conducted by using simpli-

fied acquisition procedures (see Part 13),  sealed bids (see
Part 14),  or competitive proposals (see Part 15).  Partial
small business set-asides may be conducted using sealed
bids (see Part 14),  or competitive proposals (see Part 15).

(b)  Except for offers on the non-set-aside portion of par-
tial set-asides, offers received from concerns that do not
qualify as small business concerns shall be considered non-
responsive and shall be rejected. However, before rejecting
an offer otherwise eligible for award because of questions
concerning the size representation, an SBA determination
must be obtained (see Subpart 19.3).

19.502-5 Insufficient causes for not setting aside an
acquisition.
None of the following is, in itself, sufficient cause for

not setting aside an acquisition:
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(a) A large percentage of previous contracts for the
required item(s) has been placed with small business con-
cerns.

(b)  The item is on an established planning list under the
Industrial Readiness Planning Program. However, a total
set-aside shall not be made when the list contains a large
business Planned Emergency Producer of the item(s) who
has conveyed a desire to supply some or all of the required
items.

(c) The item is on a Qualified Products List. However, a
total set-aside shall not be made if the list contains the prod-
ucts of large businesses unless none of the large businesses
desire to participate in the acquisition.

(d) A period of less than 30  days is available for receipt
o f  o f f e r s .

(e) The contract is classified.
(f) Small business concerns are already receiving a fair

proportion of the agency’s contracts for supplies and ser-
vices.

(g) A class set-aside of the item or service has been
made by another contracting activity.

(h) A “brand name or equal” product description will be
used in the solicitation.

19.503  Setting aside a class of acquisitions.
(a) A class of acquisitions of selected products or ser-

vices, or a portion of the acquisitions, may be set aside for
exclusive participation  by small business concerns if indi-
vidual acquisitions in the class will meet the criteria in
19.502-1,  19.502-2,  or 19.502-3(a).  The determination to
make a class set-aside shall not depend on the existence of
a current acquisition if future acquisitions can be clearly
foreseen.

(b)  The determination to set aside a class of acquisitions
may be either unilateral or joint.

(c) Each class set-aside determination shall be in writing
and must-

(1)  Specifically identify the product(s) and service(s)
it covers;

(2)  Provide that the set-aside does not apply to any
acquisition automatically reserved for small business
concerns under 19.502-2(a).

(3) Provide that the set-aside applies only to the
(named) contracting office(s) making the determination;
and

(4)  Provide that the set-aside does not apply to any
individual acquisition if the requirement is not severable
into two or more economic production runs or reason-
able lots, in the case of a partial class set-aside.
(d) The contracting officer shall review each individual

acquisition arising under a class set-aside to identify any
changes in the magnitude of requirements, specifications,
delivery requirements, or competitive market conditions
that have occurred since the initial approval of the class
set-aside. If there are any changes of such a material nature
as to result in probable payment of more than a fair market
price by the Government or in a change in the capability of

small business concerns to satisfy the requirements, the
contracting officer may withdraw or modify (see 19.506(a))
the unilateral or joint set-aside by giving written notice to
the SBA procurement center representative (if one is
assigned), stating the reasons.

19.504  [Reserved]

19.505  Rejecting Small Business Administration
recommendations.
(a) If the contracting officer rejects a recommendation

of the SBA procurement center representative or break-
out procurement center representative, written notice
shall be furnished to the appropriate SBA center repre-
sentative within 5 working days of the contracting offi-
cer’s receipt of the recommendation.

(b) The SBA procurement center representative may
appeal the contracting officer’s rejection to the head of
the contracting activity (or designee) within 2 working
days after receiving the notice. The head of the contract-
ing activity (or designee) shall render a decision in writ-
ing, and provide it to the SBA representative within 7
working days. Pending issuance of a decision to the
SBA procurement center representative, the contracting
officer shall suspend action on the acquisition.

(c) If the head of the contracting activity agrees that
the contracting officer’s rejection was appropriate, the
SBA procurement center representative may-

(1) Within 1 working day, request the contracting
officer to suspend action on the acquisition until the
SBA Administrator appeals to the agency head (see
paragraph (f) of this section); and

(2) The SBA shall be allowed 15 working days
after making such a written request, within which the
Administrator of SBA (i) may appeal to the Secretary
of the Department concerned, and (ii) shall notify the
contracting officer whether the further appeal has, in
fact, been taken. If notification is not received by the
contracting officer within the 15-day period, it shall
be deemed that the SBA request to suspend contract-
ing action has been withdrawn and that an appeal to
the Secretary was not taken.
(d) When the contracting officer has been notified with-

in the 15-day period that the SBA has appealed to the
agency head, the head of the contracting activity (or
designee) shall forward justification for its decision to the
agency head. The contracting officer shall suspend con-
tract action until notification is received that the SBA
appeal has been settled.

(e) The agency head shall reply to the SBA within 30
working days after receiving the appeal. The decision of
the agency head shall be final.

(f) A request to suspend action on an acquisition need
not be honored if the contracting officer determines that
proceeding to contract award and performance is in the
public interest. The contracting officer shall include in
the contract file a statement of the facts justifying the
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determination, and shall promptly notify the SBA repre-
sentative of the determination and provide a copy of the
justification.

19.506  Withdrawing or modifying set-asides.
(a) If, before award of a contract involving a set-aside,

the contracting officer considers that award would be detri-
mental to the public interest (e.g., payment of more than a
fair market price), the contracting officer may withdraw the
set-aside determination whether it was unilateral or joint.
The contracting officer shall initiate a withdrawal of an
individual set-aside by giving written notice to the agency
small business specialist and the SBA procurement center
representative, if one is assigned, stating the reasons. In a
similar manner, the contracting officer may modify a unilat-
eral or joint class set-aside to withdraw one or more indi-
vidual acquisitions.

(b)  If the agency small business specialist does not agree
to a withdrawal or modification, the case shall be promptly
referred to the SBA  representative (if one is assigned) for
review. If an SBA  representative is not assigned, disagree-
ments between the agency small business specialist and the
contracting officer shall be resolved using agency proce-
dures. However, the procedures are not applicable to auto-
matic dissolutions of set-asides (see 19.507)  or dissolution
of set-asides under $100,000.

(c) The contracting officer shall prepare a written state-
ment supporting any withdrawal or modification of a set-
aside and include it in the contract file.

19.507  Automatic dissolution of a set-aside.
(a) If a set-aside acquisition or portion of an acquisi-

tion is not awarded, the unilateral or joint determination
to set the acquisition aside is automatically dissolved for
the unawarded  portion of the set-aside. The required sup-
plies and/or services for which no award was made may
be acquired by sealed bidding or negotiation, as
appropriate.

(b)  Before issuing a solicitation for the items called for
in a small business set-aside that was dissolved, the con-
tracting officer shall ensure that the delivery schedule is
realistic in the light of all relevant factors, including the
capabilities of small business concerns.

19.508  Solicitation provisions and contract clauses.
(a)-(b) [ Reserved]
(c) The contracting officer shall insert the clause at

52.219-6,  Notice of Total Small Business Set-Aside, in

I
solicitations and contracts involving total small business
set-asides. The clause at 52.219-6  with its Alternate I
will be used when the acquisition is for a product in a
class for which the Small Business Administration has
waived the nonmanufacturer rule (see 19.102(f)(4)  and
(5))

(i) The contracting officer shall insert the clause at
52.219-7, Notice of Partial Small Business Set-Aside, in
solicitations and contracts involving partial small busi-

ness set-asides. The clause at 52.219-7 with its Alternate 1
I will be used when the acquisition is for a product in a
class for which the Small Business Administration has
waived the nonmanufacturer rule (see 19,102(f)(4)  and
(5)) .

(e) The contracting officer shall insert the clause at
52.219-  14,  Limitations on Subcontracting, in solicitations
and contracts for supplies, services, and construction, if any
portion of the requirement is to be set aside for small busi-
ness, or if the contract is to be awarded under Subpart 19.8,
except those awarded using simplified acquisition proce-
dures in Part 13.

(f) The contracting officer shall insert the clause at
52.219-  15,  Notice of Participation by Organizations for the
Handicapped, in solicitations and contracts issued through
September 30,  1993,  involving total or partial small busi-
ness set-asides.

SUBPART 19.6-CERTIFICATES  OF
COMPETENCY

19.601  General.
(a) A Certificate of Competency is the certificate issued

by the Small Business Administration (SBA) stating that
the holder is responsible (with respect to all elements of
responsibility, including but not limited to capability, com-
petency, capacity, credit, integrity, perseverance, and tenac-
ity) for the purpose of receiving and performing a specific
Government contract.

(b)  The COC program empowers the Small Business
Administration (SBA)  to certify to Government contracting
officers as to all elements of responsibility of any small
business concern to receive and perform a specific
Government contract. The COC  program does not extend to
questions concerning regulatory requirements imposed and
enforced by other Federal agencies.

(c) Contracting officers, including those located over- 1
seas, are required to comply with this subpart for U.S. small
business concerns.

19.602  Procedures.

19.602-l  Referral.
(a) Upon determining and documenting that a responsive

small business lacks certain elements of responsibility
(including, but not limited to, competency, capability,
capacity, credit, integrity, perseverance, and tenacity), the
contracting officer shall-

(1) Withhold contract award (see 19.602-3);  and
(2) Refer the matter to the cognizant SBA

Regional Office in accordance with agency proce-
dures, except that referral is not necessary if the
small business concern-

(i) Is determined to be unqualified and ineligible
because it does not meet the standard in 9.104-l(g);
provided, that the determination is approved by the
chief of the contracting office; or
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(ii) Is suspended or debarred under Executive
Order 11246  or Subpart 9.4.

(b)  If a partial set-aside is involved, the contracting
officer shall refer to the SBA  the entire quantity to
which the concern may be entitled, if responsible.

(c) The referral shall consist of-
(1) A notice that a small business concern has been

determined to be nonresponsible, specifying the ele-
ments of responsibility the contracting officer found
lacking; and

(2)  If applicable, a copy of the solicitation, drawings
and specifications, preaward survey findings, pertinent
technical and financial information, abstract of bids (if
available), and any other pertinent information that sup-
ports the contracting officer’s determination.
(d) For any single acquisition, the contracting officer

shall make only one referral at a time regarding a determi-
nation of nonresponsibility.

19.602-2  Issuing or denying a certificate of competency
(COC).
Within 15 business days (or a longer period agreed to by

the SBA and the contracting agency) after receiving a
notice that a small business concern lacks certain elements
of responsibility, the SBA will take the following actions:

(a) Inform the small business concern of the contracting
officer’s determination and offer it an opportunity to apply to
the SBA  for a certificate of competency (COC).  (A concern
wishing to apply for a COC  should notify the SBA  Regional
Office for the geographical area where it is located.)

(b) Upon timely receipt of the application and required
documentation, send an SBA  team to visit the concern to
investigate it only for the specific elements of responsibili-
ty that the agency notice specified as lacking, and to make
recommendations to the SBA Regional Administrator.

(c) If the Regional Administrator plans to issue or rec-
ommend issuance of a COC,  provide advance notice of the
proposed action to the contracting officer together with a
brief statement of the reasons for it. If the contracting offi-
cer disagrees with the proposal, resolve the disagreement
as provided in 19.602-3.

(d) Notify the concern and the contracting officer that
the COC is denied or is being issued.

19.602-3  Resolving differences between the agency and
the Small Business Administration.
(a) When disagreements arise about a concern’s ability

to perform, the contracting officer and the SBA  shall make
every effort to reach a resolution before the SBA  takes final
action on a COC.  This shall be done through the complete
exchange of information and in accordance with
agency procedures. If agreement cannot be reached between
the contracting officer and the SBA  Regional Office, the
contracting officer shall request that the Regional Office
suspend action and refer the matter to the SBA Central
Office for review.

(b)  The SBA  Central Office, upon receiving a referral,

sha l l -
(1) Inform the contracting officer that it does not con-

cur with its Regional Office; or
(2)  Inform the contracting officer that it concurs with

its Regional Office.
In either case, the initial notification shall be by tele-

phone to the contracting officer, followed by written
confirmation.

(c) If the agency intends to file a formal appeal, it shall
notify the SBA  Central Office within 10 business days (or a
period acceptable to both) after receiving the Central
Office’s written position on the matter. The agency shall file
any formal appeal within 10 business days after SBA is
informed that an appeal will be taken, or within a period
acceptable to both.

(d) The SBA Central Office shall make the final
determination.

19.602-4  Awarding the contract.
(a) If new information causes the contracting officer to

determine that the concern referred to the SBA is actually
responsible to perform the contract, and award has not
already been made under paragraph (c) of this subsection,
the contracting officer shall reverse the determination of
nonresponsibility, notify the SBA of this action, withdraw
the referral, and proceed to award the contract.

(b)  The contracting officer shall award the contract to the
concern in question if the SBA issues a COC  after receiving
the referral. An SBA-certified concern shall not be required
to meet any other requirements of responsibility. SBA
COC’s  are conclusive with respect to all elements of
responsibility of prospective small business contractors.

(c) The contracting officer shall proceed with the acqui-
sition and award the contract to another appropriately
selected and responsible offeror if the SBA has not issued a
COC  within 15  business days (or a longer period of time
agreed to with the SBA)  after receiving the referral.

S U B P A R T  19.7-SUBCONTRACTING  W I T H
SMALL BUSINESS, SMALL DISADVANTAGED
BUSINESS AND WOMEN-OWNED SMALL BUSI-
NESS CONCERNS

19.701  Definitions.
“Failure to make a good faith effort to comply with the

subcontracting plan,” as used in this subpart, means willful
or intentional failure to perform in accordance with the
requirements of the subcontracting plan, or willful or inten-
tional action to frustrate the plan.

“Small business subcontractor” means any concern
t h a t -

(a) In connection with subcontracts of $10,000  or less if,
including its affiliates, its number of employees does not
exceed 500 persons; and

(b)  In connection with subcontracts exceeding $10,000,
if its number of employees or average annual receipts,
including its affiliates, does not exceed the size standard
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under section 19.102 for the product or service it is provid-
ing on the subcontract.

“Subcontract,” as used in this subpart, means any agree-
ment (other than one involving an employer-employee
relationship) entered into by a Government prime contrac-
tor or subcontractor calling for supplies and/or services
required for contract performance, contract modification,
or subcontract.

19.702  Statutory requirements.
Any contractor receiving a contract for more than the

simplified acquisition threshold shall agree in the contract
that small business concerns, small disadvantaged business
concerns and women-owned small business concerns shall
have the maximum practicable opportunity to participate in
contract performance consistent with its efficient perfor-
mance. It is further the policy of the United States that its
prime contractors establish procedures to ensure the timely
payment of amounts due pursuant to the terms of their
subcontracts with small business concerns, small disadvan-
taged business concerns and women-owned small business
concerns.

(a) Except as stated in paragraph (b)  of this section, the
Small Business Act imposes the following requirements
regarding subcontracting with small businesses and small
business subcontracting plans.

(1) In negotiated acquisitions, each solicitation of
offers to perform a contract or contract modification,
which individually is expected to exceed $500,000
($1 ,OOO,OOO  for construction) and that has subcontract-
ing possibilities shall require the apparently successful
offeror to submit an acceptable subcontracting plan. If
the apparently successful offeror fails to negotiate a sub-
contracting plan acceptable to the contracting officer
within the time limit prescribed by the contracting offi-
cer, the offeror will be ineligible for award.

(2)  In sealed bidding acquisitions, each invitation for
bids to perform a contract or contract modification,
which individually is expected to exceed $500,000
($l,OOO,OOO  for construction) and that has subcontract-
ing possibilities, shall require the bidder selected for
award to submit a subcontracting plan. If the selected
bidder fails to submit a plan within the time limit pre-
scribed by the contracting officer, the bidder will be inel-
igible for award.
(b)  Subcontracting plans (see subparagraphs (a)(l) and

(2)  of this section) are not required-
’(1)  From small business concerns;

(2)  For personal services contracts;
(3)  For contracts or contract modifications that will

be performed entirely outside of any State, territory, or
possession of the United States, the District of
Columbia, and the Commonwealth of Puerto Rico; or

(4)  For modifications to contracts that do not contain
the clause at 52.219-8,  Utilization of Small, Small
Disadvantaged and Women-Owned Small Business
Concerns (or equivalent prior clauses).
(c) As stated in 15  U.S.C.  637(d)(8),  any contractor or

subcontractor failing to comply in good faith with the
requirements of the subcontracting plan is in material
breach of its contract. Further, 15 U.S.C.  637(d)(4)(F)
directs that a contractor’s failure to make a good faith effort
to comply with the requirements of the subcontracting plan
shall result in the imposition of liquidated damages.

(d)  As authorized by 15 U.S.C.  637(d)(ll),  certain costs
incurred by a mentor firm in providing developmental assis-
tance to a protege firm under the Department of Defense
Pilot Mentor-Protege Program, may be credited as subcon-
tract awards to a small disadvantaged business for the pur-
pose of determining whether the mentor firm attains a small
disadvantaged business goal under any subcontracting plan
entered into with any executive agency. However, the men-
tor-protege agreement must have been approved by the
Office of Small and Disadvantaged Business Utilization,
Office of the Deputy Under Secretary of Defense
(International and Commercial Programs), DUSD (I&CP)
SADBU,  R o o m  2A338,  3061 D e f e n s e  P e n t a g o n ,
Washington, DC 20301-3061,  (703) 697-9383,  before
developmental assistance costs may be credited against sub-
contract goals.

19.703  Eligibility requirements for participating in the
program.
(a) To be eligible as a subcontractor under the program, a

concern must represent itself as a small business concern,
small disadvantaged business concern or a woman-owned
small business concern.

(1)  To represent itself as a small business concern or a
women-owned small business concern, a concern must
meet the appropriate definition in 19.001.

(2) To represent itself as a small disadvantaged
business concern, a concern must meet the definition in
19.001.  Individuals who certify that they are members
of named groups (Black Americans,  Hispanic
Americans, Native Americans,  Asian-Pacific
Americans, Subcontinent-Asian Americans) may repre-
sent themselves as socially and economically disadvan-
taged. Individuals who are not members of named
groups may also represent themselves, and participate
in the program, as socially and economically disadvan-
taged if they are qualified by the SBA under the proce-
dures in 13 CFR 124.105(c)). Concerns who certify
that they are tribally-owned entities or Native Hawaiian
Organizations may represent themselves as socially and
economically disadvantaged if they qualify under the
requirements of 13 CFR 124.112  or 13 CFR 124.113,
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(1)  A personal services contract is contemplated (see
37.104);  or

(2)  The contract, together with all its subcontracts, is
to be performed entirely outside of any State, territory, or
possession of the United States, the District of
Columbia, and the Commonwealth of Puerto Rico.
(b)(l) The contracting officer shall, when contracting by

negotiation, insert the clause at 52.219-9,  Small, Small
Disadvantaged and Women-Owned Small Business
Subcontracting Plan, in solicitations and contracts that (i)
offer subcontracting possibilities, (ii) are expected to
exceed $500,000  ($l,OOO,OOO  for construction of any pub-
lic facility), and (iii) are required to include the clause at
52.2  19-8,  Utilization of Small, Small Disadvantaged and
Women-Owned Small Business Concerns, unless the
acquisition is set aside or is to be accomplished under the
8(a) program. When contracting by sealed bidding rather
than by negotiation, the contracting officer shall use the
clause with its Alternate I. When contracting by negotia-
tion, and subcontracting plans are required with initial pro-
posals as provided for in 19.705-2(d),  the contracting offi-
cer shall use the clause with its Alternate II.

(2)  The contracting officer shall insert the clause at
52.219-  16,  Liquidated Damages-Subcontracting Plan,
in all solicitations and contracts containing the clause at
52.219-9,  Small, Small Disadvantaged and Women-
Owned Small Business Subcontracting Plan, or its
Alternate I.
(c)(l) The contracting officer may, when contracting by

negotiation, insert in solicitations and contracts a clause
substantially the same as the clause at 52.219-  10,  Incentive
Subcontracting Program, when a subcontracting plan is
required (see 19.702(a)(l)),  and inclusion of a monetary
incentive is, in the judgment of the contracting officer, nec-
essary to increase subcontracting opportunities for small,
small disadvantaged and women-owned small business con-
cerns, and is commensurate with the efficient and economi-
cal performance of the contract; unless the conditions in
paragraph (c)(3)  of this section are applicable. The contract-
ing officer may vary the terms of the clause as specified in
paragraph (c)(2)  of this section.

(2)  Various approaches may be used in the develop-
ment of small, small disadvantaged and women-owned
small business concerns’ subcontracting incentives. They
can take many forms, from a fully quantified schedule of
payments based on actual subcontract achievement to an
award fee approach employing subjective evaluation crite-
ria (see paragraph (c)(3)  of this section). The incentive
should not reward the contractor for results other than
those that are attributable to the contractor’s efforts under
the incentive subcontracting program.

(3)  As specified in paragraph (c)(2)  of this section, the
contracting officer may include small, small disadvan-
taged and women-owned small business subcontracting
as one of the factors to be considered in determining the
award fee in a cost-plus-award-fee contract; in such

cases, however, the contracting officer shall not use the
clause at 52.219-  10,  Incentive Subcontracting Program.

SUBPART 19.8-CONTRACTING  WITH THE
SMALL BUSINESS ADMINISTRATION (THE S(a)
PROGRAM)

19.800  General.
(a) Section 8(a) of the Small Business Act (15  U.S.C.

637(a)) established a program that authorizes the Small
Business Administration (SBA) to enter into all types of con-
tracts with other agencies and let subcontracts for performing
those contracts to firms eligible for program participation. The
SBA’s  subcontractors are referred to as “8(a)  contractors.”

(b)  Contracts may be awarded to the SBA for perfor-
mance by eligible 8(a) firms on either a sole source or com-
petitive basis.

(c) When, acting under the authority of the program, the
SBA  certifies to an agency that the SBA is competent and
responsible to perform a specific contract, the contracting
officer is authorized, in the contracting officer’s discretion,
to award the contract to the SBA based upon mutually
agreeable terms and conditions.

19.801  [Reserved] I

19.802  Selecting concerns for the S(a) Program.
Selecting concerns for the 8(a)  Program is the responsi-

bility of the SBA  and is based on the criteria established in
13 CFR 124.101-113.

lsi.803  Selecting acquisitions for the S(a) Program.
Through their cooperative efforts, the SBA and an agen-

cy match the agency’s requirements with the capabilities of
8(a)  concerns to establish a basis for the agency to contract
with the SBA  under the program. Selection is initiated in
one of three ways-

(a) The SBA advises an agency contracting activity
through a search letter of an 8(a)  firm’s capabilities and asks
the agency to identify acquisitions to support the firm’s
business plans. In these instances, the SBA will provide at
least the following information in order to enable the agen-
cy to match an acquisition to the firm’s capabilities.

(1)  Identification of the concern and its owners.
(2)  Background information on the concern, includ-

ing any and all information pertaining to the concern’s
technical ability and capacity to perform.

(3)  The firm’s present production capacity and relat-
ed facilities. I

(4) The extent to which contracting assistance is
needed in the present and the future, described in terms
that will enable the agency to relate the concern’s plans
to present and future agency requirements.

(5)  If construction is involved, the request shall also
include the following:
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(i) The concern’s capabilities in and qualifications

for accomplishing various categories of maintenance,
repair, alteration, and construction work in specific
categories such as mechanical, electrical, heating and
air conditioning, demolition, building, painting,
paving, earth work, waterfront work, and general
construction work.

(ii) The concern’s capacity in each construction
category in terms of estimated dollar value (e.g.,
electrical, up to $100,000).

(b) The SBA identifies a specific requirement for a par-
ticular 8(a) firm or firms and asks the agency contracting
activity to offer the acquisition to the 8(a) Program for the
firm(s). In these instances, in addition to the information in
paragraph (a) of this section, the SBA will provide-

(1) A clear identification of the acquisition sought;
e.g., project name or number;

(2) A statement as to how any additional needed
facilities will be provided in order to ensure that the
firm will be fully capable of satisfying the agency’s
requirements;

(3) If construction, information as to the bonding
capability of the firm(s); and

(4) E i t h e r :
(i) If sole source request-(A) the reasons why

the firm is considered suitable for this particular
acquisition; e.g., previous contracts for the same or
similar supply or service; and (B) a statement that the
firm is eligible in terms of SIC code, business sup-
port levels, and business activity targets; or

(ii) If competitive, a statement that at least two
8(a)  firms are considered capable of satisfying the
agency’s requirements and a statement that the firms
are also eligible in terms of the SIC code, business
support levels, and business activity targets. If
requested by the contracting activity, SBA will iden-
tify at least two such firms and provide information
concerning the firms’ capabilities.

(c) Agencies may also review other proposed acquisi-
tions for the purpose of identifying requirements which
may be offered to the SBA.  Where agencies independent-
ly, or through the self marketing efforts of an 8(a) firm,
identify a requirement for the 8(a) Program, they may offer
on behalf of a specific 8(a) firm, for the 8(a) Program in
general, or for 8(a) competition.

19.804  Evaluation, offering, and acceptance.

19.804-l  Agency evaluation.
In determining the extent to which a requirement should

be offered in support of the 8(a) Program, the agency
should evaluate-

(a) Its current and future plans to acquire the specific
items or work that 8(a) contractors are seeking to provide,
identified in terms of-

(1) Quantities required or the number of construction
19-40 (FAC 90-43)

projects planned; and
(2)  Performance or delivery requirements, including

required monthly production rates, when applicable;
(b)  Its current and future plans to acquire items or work

similar in nature and complexity to that specified in the
business plan;

(c) Problems encountered in previous acquisitions of
the items or work from the 8(a) contractors and/or other
contractors;

(d) The impact of any delay in delivery;
(e) Whether the items or work have previously been

acquired using small business set-asides; and
(f) Any other pertinent information about known 8(a)

contractors, the items, or the work. This includes any
information concerning the firms’ capabilities. When nec-
essary, the contracting agency shall make an independent
review of the factors in 19.803(a)  and other aspects of the
firms’ capabilities which would ensure the satisfactory per-
formance of the requirement being considered for commit-
ment to the 8(a) Program.

19.804-2  Agency offering.
(a) After completing its evaluation, the agency shall

notify the SBA of the extent of its plans to place 8(a) con-
tracts with the SBA for specific quantities of items or
work. The notification must identify the time frames with-
in’which  prime contract and subcontract actions must be
completed in order for the agency to meet its responsibili-
ties. The notification must also contain the following
information applicable to each prospective contract:

(1) A description of the work to be performed or
items to be delivered, and a copy of the statement of
work, if available.

(2)  The estimated period of performance.
(3)  The SIC code that applies to the principal nature

of the acquisition.
(4)  The anticipated dollar value of the requirement,

including options, if any.
(5) Any special restrictions or geographical limita-

tions on the requirement (for construction and services
include the location of the work to be performed).

(6)  Any special capabilities or disciplines needed for
contract performance.

(7)  The type of contract anticipated.
(8)  The acquisition history, if any, of the requirement

including the names and addresses of any small business
contractors which have performed this requirement dur-
ing the previous 24 months.

(9)  A statement that no solicitation for this specific
acquisition has been issued as a small business set-aside or
a small disadvantaged business set-aside, and that no
other public communication (such as a notice in the
Commerce Business Daily) has been made evidencing the
contracting agency’s clear intention to set aside the acqui-
sition for small business or small disadvantaged business.



FAC  9043 DECEMBER 20,1996

PART 19-SMALL BUSINESS PROGRAMS 19.8051

(10)  Identification of any particular 8(a)  concern
designated for consideration, including a brief justifica-
tion, such as-

(i) The 8(a) concern, through its own efforts, mar-
keted the requirement and caused it to be reserved for
the 8(a) Program; or

(ii) The acquisition is a follow-on or renewal con-
tract and the nominated concern is the incumbent.
(11)  Bonding requirements, if applicable.
(12) Identification of all known 8(a) concerns which

have expressed an interest in this specific requirement
as a result of self-marketing, response to sources sought,
or publication of advanced acquisition requirements.

(13)  Identification of all SBA district or regional
offices which have asked for the acquisition for the 8(a)
Program.
. (14)  A recommendation, if appropriate, as to

whether the acquisition should be competitive or sole
source.

(15)  Any other pertinent and reasonably available
data.
(b)(l) An agency offering a construction requirement

should submit it to the SBA District Office for the geo-
graphical area where the work is to be performed.

(2) Sole source requirements, other than construc-
tion, should be forwarded directly to the district office
that services the nominated firm. If the contracting offr-
cer is not nominating a specific firm, the offering letter
should be sent to SBA Headquarters, Office of Minority
and Capital Ownership Development, 409  3rd Street,
SW, Washington, DC 20416.
(c) In order to ensure consistency and uniformity, all

requirements for 8(a) competition shall be offered to and
processed by the Division of Business Development, SBA
Headquarters. All requirements, including construction,
shall be synopsized in the Commerce Business Daily by
the cognizant procuring agency. For construction, the syn-
opsis shall include the geographical area of the competition
as determined by the Assistant Administrator, Division of
Business Development, in consultation with the local SBA
district office where the work is to be performed.

19.804-3  SBA  acceptance.
(a) Upon receipt of the contracting agency’s offer, the

SBA will determine whether to accept the requirement for
the 8(a) Program. The SBA’s  decision whether to accept
the requirement will be transmitted to the contracting agen-
cy in writing within 15 working days of receipt of the offer,
unless the SBA requests, and the contracting agency grants,
an extension.

(b) If the acquisition is accepted as a sole source, the
SBA will advise the contracting activity of the 8(a) firm
selected for negotiation. Generally, the SBA will accept a
contracting activitv’s  recommended source.

19.804-4  Repetitive acquisitions.
In order for repetitive acquisitions to be awarded

through the 8(a) Program, there must be separate offers and
acceptances. This allows the SBA to revalidate  a firm’s eli-
gibility, to evaluate the suitability of each acquisition as a
competitive 8(a),  and to determine whether the requirement
should continue under the 8(a) Program.

19.805  Competitive S(a).

19.805-l  General.
(a) Except as provided in paragraph (b)  of this subsec-

tion, an acquisition offered to the SBA under the 8(a)
Program shall be awarded on the basis of competition lim-
ited to eligible 8(a) firms if-

(1) There is a reasonable expectation that at least
two eligible and responsible 8(a) firms will submit
offers and that award can be made at a fair market price;
and

(2) The anticipated award price of the contract,
including options, will exceed $5,000,000 for acquisi-
tions assigned manufacturing standard industrial classi-
fication (SIC) codes and $3,000,000  for all other acqui-
sitions.
(b) Where an acquisition exceeds the competitive

threshold, the SBA may accept the requirement for a sole
source 8(a) award if-

(1)  There is not a reasonable expectation that at least
two eligible and responsible 8(a) firms will submit
offers at a fair market price; or

(2)  The SBA determines that an 8(a) concern owned
and controlled by an economically disadvantaged Indian
tribe is eligible and responsible and needs the acquisi-
tion for its business development.
(c) A proposed 8(a) requirement with an estimated

value exceeding the applicable competitive threshold
amount shall not be divided into several requirements for
lesser amounts in order to use 8(a) sole source procedures
for award to a single firm.

(d) The SBA Associate Administrator for Minority
Small Business and Capital Ownership Development
(AA/MSB&COD)  may approve an agency recommenda-
tion for a competitive 8(a)  award below the competitive
thresholds. Such recommendations will be approved only
on a limited basis and will be primarily granted where tech-
nical competitions are appropriate or where a large number
of responsible 8(a) firms are available for competition. In
determining whether a recommendation to compete below
the threshold will be approved, AA/MSB&COD  will, in
part, consider the extent to which the requesting agency is
supporting the 8(a)  Program on a noncompetitive basis.
Agency recommendations for competition below the
threshold may be included in the offering letter or may be
submitted by separate correspondence to the SBA
Headquarters.
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19.805-2  Procedures.
(a) Competitive 8(a) acquisitions shall be conducted by

contracting agencies by using sealed bids (see Part 14) or
competitive proposals (see Part 15).

(b) Offers shall be solicited from those sources identi-
fied in accordance with the SBA instructions provided
under 19.804-3.

(c) The SBA will determine the eligibility of the firms
for award of the contract. Eligibility will be determined by
the SBA as of the time of submission of initial offers which
include price. Eligibility is based on Section 8(a)  Program
criteria.

(1)  In sealed bid acquisitions, upon receipt of offers,
the contracting officer will provide the SBA a copy of
the solicitation, the estimated fair market price, and a
list of offerors ranked in the order of their standing for
award (i.e., first low, second low, etc.) with the total
evaluated price for each offer, differentiating between
basic requirements and any options. The SBA will con-
sider the eligibility of the first low offeror. If the first
low offeror is not determined to be eligible, the SBA
will consider the eligibility of the next low offeror until
an eligible offeror is identified. The SBA will deter-
mine the eligibility of the firms and advise the contract-
ing officer within 5 working days after its receipt of the
list of bidders. Once eligibility has been established by
the SBA, the successful offeror will be determined by
the contracting activity in accordance with normal con-
tracting procedures.

(2) In negotiated acquisition, the SBA will deter-
mine eligibility when the successful offeror has been
established by the agency and the contract transmitted
for signature unless a referral has been made under
19.809,  in which case the SBA will determine eligibility
at that point.
(d) In any case in which a firm is determined to be ,inel-

igible, the SBA will notify the firm of that determination.
(e) The eligibility of an 8(a) firm for a competitive 8(a)

award may not be challenged or protested by another 8(a)
firm or any other party as part of a solicitation or proposed
contract award. Any party with information concerning the
eligibility of an 8(a) firm to continue participation in the
8(a) Program may submit such information to the SBA in
accordance with 13  CFR 124.11  l(c).

19.806  Pricing the S(a) contract.
(a) The contracting officer shall price the 8(a) contract

in accordance with Subpart 15.8.  If required by Subpart
15.8, the SBA shall obtain certified cost or pricing data
from the 8(a) contractor. If the SBA requests audit assis-
tance to determine the reasonableness of the proposed price
in a sole source acquisition, the contracting activity shall
furnish it to the extent it is available.

(b)  An 8(a) contract, sole source or competitive, may
not be awarded if the price of the contract results in a cost
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to the contracting agency which exceeds a fair market
price.

(c) If requested by the SBA, the contracting officer shall
make available the data used to estimate the fair market price.

(d) The negotiated contract price and the estimated fair
market price are subject to the concurrence of the SBA.  In
the event of a disagreement between the contracting officer
and the SBA, the SBA may appeal in accordance with
19.810.

19.807  Estimating fair market price.
(a) The contracting officer shall estimate the fair market

price of the work to be performed by the 8(a) contractor.
(b)  In estimating the fair market price for an acquisition

other than those covered in paragraph (c) of this section, the
contracting officer shall use cost or price analysis and con-
sider commercial prices for similar products and services,
available in-house cost estimates, data (including cost or
pricing data) submitted by the SBA or the 8(a) contractor,
and data obtained from any other Government agency.

(c) In estimating a fair market price for a repeat pur-
chase, the contracting officer shall consider recent award
prices for the same items or work if there is comparability
in quantities, conditions, terms, and performance times.
The estimated price should be adjusted to reflect differ-
ences in specifications, plans, transportation costs, packag-
ing and packing costs, and other circumstances. Price
indices may be used as guides to determine the changes in
labor and material costs. Comparison of commercial prices
for similar items may also be used.

19.808  Contract negotiation.

19.8084  Sole source.
(a) The SBA is responsible for initiating negotiations

with the agency within the time established by the agency.
If the SBA does not initiate negotiations within the agreed
time and the agency cannot allow additional time, the agen
cy may, after notifying the SBA,  proceed with the acquisi-
tion from other sources.

(b)  The SBA should participate, whenever practicable,
in negotiating the contracting terms. When mutually
agreeable, the SBA may authorize the contracting activity
to negotiate directly with the 8(a) contractor. Whether or
not direct negotiations take place, the SBA is responsible
for approving the resulting contract before award.

19.808-2  Competitive.
In competitive 8(a) acquisitions subject to Part 15,  the

contracting officer conducts negotiations directly with the
competing 8(a) firms.

19.809  Preaward considerations.
The contracting officer should request a preaward sur-

vey of the 8(a) contractor whenever considered useful. If
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the results of the preaward  survey or other information
available to the contracting officer raise substantial doubt
as to the firm’s ability to perform, the contracting officer
should refer the matter to the SBA for its consideration in
deciding whether SBA should certify that it is competent
and responsible to perform. This is not a referral for
Certificate of Competency consideration under Subpart
19.6.  Within 15 working days of the receipt of the referral
or a longer period agreed to by the SBA and the contract-
ing activity, the SBA local district office that services the
8(a) firm will advise the contracting officer  as to the SBA’s
willingness to certify its competency to perform the con-
tract using the 8(a) concern in question as its subcontractor.
The contracting officer shall proceed with the acquisition
and award the contract to another appropriately selected
8(a)  offeror if the SBA has not certified its competency
within 15 working days (or a longer mutually agreeable
period).

19.810  SBA  appeals.
(a) The following matters may be submitted by the

SBA Administrator for determination to the agency head if
the SBA and the contracting officer fail to agree on them:

(1) The decision not to make a particular acquisition
available for award under the 8(a) Program.

(2)  The terms and conditions of a particular sole
source acquisition to be awarded under the 8(a)
Program.

(3) The estimated fair market price.
(b) Notification of a proposed referral to the agency

head by the SBA must be received by the contracting offi-
cer within 5 working days after the SBA is formally noti-
fied of the contracting officer’s  decision. The SBA shall
provide the agency Director for Small and Disadvantaged
Business Utilization a copy of this notification. The SBA
must provide the request for determination to the agency
head within 20 working days of the SBA’s  receipt of the
adverse decision. Pending issuance of a decision by the
agency head, the contracting.offrcer  shall suspend action on
the acquisition. Action on the acquisition need not be sus-
pended if the contracting officer makes a written determi-
nation that urgent and compelling circumstances which sig-
nificantly affect the interests of the United States will not
permit waiting for a decision.

(c) If the SBA appeal is denied, the decision of the
agency head shall specify the reasons for the denial, includ-
ing the reasons why the selected firm was determined inca-
pable of performance, if appropriate. The decision shall be
made a part of the contract file.

19.811  Preparing the contracts.

19.811-l  Sole source.
(a) The contract to be awarded by the agency to the

SBA shall be prepared in accordance with agency proce-

dures  and in the same detail as would be required in a con-
tract with a business concern. The contracting officer shall
use the Standard Form 26 as the award form, except for
construction contracts, in which case the Standard Form
1442  shall be used as required in 36.701(b).

(b)  The agency shall prepare the contract that the SBA
will award to the 8(a) contractor in accordance with agency
procedures, as if the agency were awarding the contract
directly to the 8(a) contractor, except for the following:

(1)  The award form shall cite 41 U.S.C. 253(c)(5)  or
10 U.S.C. 2304(c)(5)  (as appropriate) as the authority
for use of other than full and open competition.

(2)  Appropriate clauses shall be included, as neces-
sary, to reflect that the contract is between the SBA and
the 8(a) contractor.

(3)  The following items shall be inserted by the
SBA:

(i) The SBA contract number.
(ii) The effective date.
(iii) The typed name of the SBA’s  contracting

officer.
(iv) The signature of the SBA’s contracting

officer.
(v)  The date signed.

(4) The SBA will obtain the signature of the 8(a)
contractor prior to signing and returning the prime con-
tract to the contracting officer for signature. The SBA
will make every effort to obtain signatures and return _
the contract, and any subsequent bilateral modification,
to the contracting officer within a maximum of 10 work-
ing days. I
(c) Except in procurements where the SBA will make

advance payments to its 8(a)  contractor, the agency con-
tracting officer may, as an alternative to the procedures in
19.811-l(a)  and (b),  use a single contract document for
both the prime contract between the agency and the SBA
and its 8(a) contractor. The single contract document shall
contain the information in 19.811-l(b)(l),  (2),  (3),  and (5).
Appropriate blocks on the Standard Form (SF) 26  or 1442
will be asterisked and a continuation sheet appended which
includes the following:

(1)  Agency acquisition office, prime contract num-
ber, name of agency contracting officer and lines for
signature, date signed, and effective date.

(2)  The SBA office, the SBA  contract number, name
of the SBA contracting officer, and lines for signature
and date signed.

(3)  Name and lines for the 8(a) subcontractor’s sig-
nature and date signed.
(d) Prior to award of contract actions in excess of

$100,000,  the SBA shall provide the contracting activity
with the competing contractor certifications required by
3.104-g  from its 8(a) contractor. The contracting activity’s
contracting officer  shall maintain the list required by 3.104.
9 and complete the contracting officer certification.
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19.811-2  Competitive.
(a) The contract will be prepared in accordance with

14.408-1(d),  except that appropriate blocks on the Standard
Form 26 or 1442  will be asterisked and a continuation
sheet appended which includes the following:

(1) The agency contracting activity, prime contract
number, name of agency contracting officer, and lines
for signature, date signed, and effective date.

(2) The SBA office, the SBA subcontract number,
name of the SBA contracting officer and lines for signa-
ture and date signed.
(b)  For contract actions in excess of $100,000,  the con-

tracting activity’s contracting officer shall obtain the com-
peting contractor certifications as required by 3.104-g
directly from the 8(a) firm(s). The contracting activity’s
contracting officer shall maintain the list required by 3.104-
9 and complete the contracting officer certification.

(c) The process for obtaining signatures shall be as
specified in 19.8  1 I- 1 (b)(4).

19.811-3  Contract clauses.
(a) The contracting officer shall insert the clause at

52.219-11,  Special 8(a) Contract Conditions, in contracts
between the SBA and the agency when the acquisition is
accomplished using the procedures of 19.811-l(a) and (b).

(b) The contracting officer shall insert the clause at
52.219-  12,  Special 8(a) Subcontract Conditions, in contracts
between the SBA and its 8(a)  contractor when the acquisi-
tion is accomplished using the procedures of 19.8  1 l-l(a)
and (b).

(c) The contracting officer shall insert the clause at
52.219-  17,  Section 8(a) Award, in competitive solicitations
and contracts when the acquisition is accomplished using
the procedures of 19.805 and in sole source awards which
utilize the alternative procedure in 19.8  1 l- 1 (c).

(d) The contracting officer shall insert the clause at
52.2  19-  18,  Notification of Competition Limited to Eligible
8(a)  Concerns, in competitive solicitations and contracts
when the acquisition is accomplished using the procedures
of 19.805.

(1)  The clause at 52.219-18  with its Alternate I will
be used when competition is to be limited to 8(a) con-
cerns within one or more specific SBA districts pursuant
to 19.804-2.

(2)  The clause at 52.219-18  with its Alternate II will
be used when the acquisition is for a product in a class
for which the Small Business Administration has waived
the nonmanufacturer rule (see 19.102(f)(4)  and (5)).
(e) The contracting officer shall insert the clause at

52.2  19-  14,  Limitations on Subcontracting, in any solicita-
tion and contract resulting from this subpart.

19.812  Contract administration.
(a) The contracting officer shall assign contract admin-

istration functions, as required, based on the location of the
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8(a) contractor (see DOD Directory of Contract
Administration Services Components (DOD  4 105.59-H)).

(b)  The agency shall distribute copies of the contract(s)
in accordance with Part 4. All contracts and modifications,
if any, shall be distributed to both the SBA and the firm in
accordance with the timeframes set forth in 4.201.

(c) To the extent consistent with the contracting activi-
ty’s capability and resources, 8(a)  contractors furnishing
requirements shall be afforded production and technical
assistance, including, when appropriate, identification of
causes of deficiencies in their products and suggested cor-
rective action to make such products acceptable.

(d)  Section 407 of Public Law loo-656 requires that an
8(a)  contract be terminated for convenience if the 8(a)  con-
cern to which it was awarded transfers ownership or control
of the firm, unless the Administrator of the SBA,  on a non-
delegable basis, waives the requirement for contract termina-
tion. The Administrator may waive the termination require-
ment only if certain conditions exist. Moreover, a waiver of
the statutory requirement for termination is permitted only if
the 8(a)  firm’s request for waiver is made to the SBA  prior to
the actual relinquishment of ownership or control. The
clauses in the contract entitled “Special 8(a) Contract
Conditions” and “Special 8(a) Subcontract Conditions”
require the SBA  and the 8(a)  subcontractor to notify the con-
tracting officer when ownership of the firm is being trans-
ferred. When the contracting officer receives information
that an 8(a)  contractor is planning to transfer ownership or
control to another firm, action must be taken immediately to
preserve the option of waiving the termination requirement.
The contracting officer should determine the timing of the
proposed transfer and its effect on contract performance and
mission support. If the contracting officer determines that
the SBA  does not intend to waive the termination require-
ment, and termination of the contract would severely impair
attainment of the agency’s program objectives or mission,
the contracting officer should immediately notify the SBA  in
writing that the agency is requesting a waiver. Within 15
business days thereafter, or such longer period as agreed to
by the agency and the SBA, the agency head shall either
confirm or withdraw the request for waiver. Unless a waiver
is approved by the SBA, the contracting officer shall termi-
nate the contract for convenience upon receipt of a written
request by the SBA. This statutory requirement for a conve-
nience termination does not affect the Government’s right to
terminate for default if the cause for termination of an 8(a)
contract is other than the transfer of ownership or control.

SUBPART 19.9 [RESERVED]

SUBPART 19.lO-SMALL  BUSINESS COMPETI-
TIVENESS DEMONSTRATION PROGRAM

19.1001  General.
The Small Business Competitiveness Demonstration
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Program was established by Title VII of the “Business
Opportunity Development Reform Act of 1988,”  Pub. L.
100-656,  as amended by Title II of Pub. L. 102-366  and
implemented by an OFPP Policy Directive and Test Plan,
dated August 31, 1989,  as amended on April 16,  1993.

19.1005  Applicability.

I

The program will be conducted over the period from
January 1, 1989,  through September 30,  1997.  Pursuant to
Section 713(a)  of Pub. L. 100-656,  the requirements of the
FAR that are inconsistent with the program procedures are
waived. The program consists of two major components-

(a) A test of unrestricted competition in four designated
industry groups; and

(a) Designated industry groups. (1) Construction
under standard industrial classification (SIC) codes that
comprise Major Groups 15,  16,  and 17  (excluding dredg-
ing-Federal Procurement Data System (FPDS) service
codes Y216  and 2216).

(b) A test of enhanced small business participation in
10 agency targeted industry categories.

19.1002  Definition.

(2) Refuse systems and related services including
portable sanitation services, under SIC code 4212 or
4953,  limited to FPDS  service code S205.

(3)  Architectural and engineering services (including
surveying and mapping) under SIC codes 7389,  8711,
8712, or 8713, which are awarded under the qualifica-
tion-based selection procedures required by 40 U.S.C.
541  et seq. (see Subpart 36.6)  (limited to FPDS  service
codes Cl11 through C216, C219, T002, T004, T008,
T009,  T014,  and R404).

“Emerging small business,” as used in this subpart,
means a small business concern whose size is no greater
than 50 percent of the numerical size standard applicable to
the standard industrial classification code assigned to a
contracting opportunity.

19.1003  Purpose.
The purpose of the demonstration program is to-
(a) Test the ability of small businesses to compete suc-

cessfully in certain industry categories without competition
being restricted by the use of small business set-asides.
This portion of the program is limited to the four designat-
ed industry groups listed in section 19.1005.

(b) Measure the extent to which awards are made to a
new category of small businesses known as emerging small
businesses (ESB’s),  and to provide for certain acquisitions
to be reserved for ESB participation only. This portion of
the program is also limited to the four designated industry
groups listed in section 19.1005.

(c) Expand small business participation in 10 targeted
industry categories through continued use of set-aside pro-
cedures, increased management attention, and specifically
tailored acquisition procedures, as implemented through
agency procedures.

(4)  Nonnuclear ship repair (including overhauls and
conversions) performed on nonnuclear propelled and
nonpropelled ships under SIC code 373  1, limited to
FPDS  service codes J998  (repair performed east of the
108th  meridian) and 5999  (repair performed west of the
108th meridian).
(b) Targeted industry categories. Each participating

agency, in consultation with the Small Business
Administration, shall designate its own targeted industry
categories for enhanced small business participation.

19.1006  Procedures.

19.1004  Participating agencies.
The following agencies have been identified as partici-

pants in the demonstration program:
The Department of Agriculture.
The Department of Defense, except the Defense

Mapping Agency.

(a) General. (1)  All solicitations shall include the
applicable SIC code and size standards.

(2) The face of each award made pursuant to the
program shall contain a statement that the award is
being issued pursuant to the Small  Business
Competitiveness Demonstration Program.
(b)  Designated industry groups. (1) Solicitations for

acquisitions in any of the four designated industry groups
issued from January 1, 1989,  through September 30,  1997,  1
that have an anticipated dollar value greater than $25,000
shall not be considered for small business set-asides under
Subpart 19.5  (however, see subparagraphs (b)(2)  and (c)(l)
of this section). Acquisitions in the designated industry
groups shall continue to be considered for placement under
the 8(a) program (see Subpart 19.8).

(2)  Agencies may reinstate the use of small business
set-asides as necessary to meet their assigned goals, but
only within organizational unit(s) that failed to meet the
small business participation goal.

The Department of Energy. (c) Emerging small business set-aside. (1) All acquisi-
The Department of Health and Human Services. tions in the four designated industry groups with an esti-
The Department of the Interior. mated value equal to or less than the emerging small busi-
The Department of Transportation. ness reserve amount established by the Office of Federal
The Department of Veterans Affairs. Procurement Policy shall be set aside for ESB’s;  provid-
The Environmental Protection Agency. ed that the contracting officer determines that there is a
The General Services Administration. reasonable expectation of obtaining offers from two or
The National Aeronautics and Space Administration. more responsible ESB’s  that will be competitive in terms
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of market price, quality, and delivery. If no such reason-
able expectation exists, the contracting officer shall-

(i) For acquisitions $25,000 or less, proceed in
accordance with 13.105  or Subpart 19.5;  or

(ii) For acquisitions over $25,000,  proceed in
accordance with paragraph (b)  of this section.
(2) If the contracting officer proceeds with the ESB

set-aside and receives a quotation from only one ESB at a
reasonable price, the contracting officer shall make the
award. If there is no quote from an ESB,  or the quote is
not at a reasonable price, then the contracting officer shall
cancel the ESB set-aside and proceed in accordance with
paragraph (c)(l) (i) or (ii) of this section.

(3)  When using other than simplified acquisition
procedures for ESB set-asides, the clause at 52.219-14,
Limitations on Subcontracting, shall be placed in all
solicitations and resulting contracts.
(d) To expand small business participation in the target-

ed industry categories, each participating agency will
develop and implement a time-phased strategy with incre-
mental goals, including reporting on goal attainment. To
the extent practicable, provisions that encourage and pro-
mote teaming and joint ventures shall be considered.

These provisions should permit small business firms to
effectively compete for contracts that individual small busi-
nesses would be ineligible to compete for because of lack
of production capacity or capability.

19.1007  Solicitation provisions.
(a) The contracting officer shall insert in full text the

provision at 52.219-  19, Small Business Concern
Representation for the Small Business Competitiveness
Demonstration Program, in all solicitations in the four des-
ignated industry groups.

(b)  The contracting officer shall insert in full text the
provision at 52.219-20,  Notice of Emerging Small Business
Set-Aside, in all solicitations for emerging small businesses
in accordance with 19.1006(c).

(c) The contracting officer shall insert in full text the
provision at 52.219-21,  Small Business Size Represen-
tation for Targeted Industry Categories under the Small
Business Competitiveness Demonstration Program, in all
solicitations issued in each of the targeted industry cate-
gories under the Small Business Competitiveness
Demonstration Program that are expected to result in a
contract award in excess of $25,000.
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PART 22-APPLICATION OF LABOR LAWS TO GOVERNMENT ACQUISITIONS

I
22.406-3

(b) Preconstruction letters and conferences. Before
construction begins, the contracting officer shall inform the
contractor of the labor standards clauses and wage determi-
nation requirements of the contract and of the contractor’s
and any subcontractor’s responsibilities under the contract.
Unless it is clear that the contractor is fully aware of the
requirements, the contracting officer shall issue an explana-
tory letter and/or arrange a conference with the contractor
promptly after award of the contract.

22.406-2  Wages, fringe benefits, and overtime.
(a) In computing wages paid to a laborer or mechanic,

the contractor may include onIy the following items:
(1)  Amounts paid in cash to the laborer or mechanic,

or deducted from payments under the conditions set
forth in 29  CFR 3.5.

(2)  Contributions (except those required by Federal,
State, or local law) the contractor makes irrevocably to a
trustee or a third party under any bona fide plan or pro-
gram to provide for medical or hospital care, pensions,
compensation for injuries or illness resulting from occu-
pational activity, unemployment benefits, life insurance,
disability and sickness insurance, accident insurance, or
any other bona fide fringe benefit.

(3)  Other contributions or anticipated costs for bona
fide fringe benefits to the extent expressly approved by
the Secretq  of Labor.
(b)(l) The contractor may satisfy the obligation under

the clause at 52.222-6,  Davis-Bacon Act, by providing
wages consisting of any combination of contributions or
costs as specified in paragraph (a) of this subsection, if the
total cost of the combination is not less than the total of the
basic hourly rate and fringe benefits payments prescribed
in the wage determination for the classification of laborer
or mechanic concerned.

(2) Wages provided by the contractor and fringe ben-
efits payments required by the wage determination may
include items that are not stated as exact cash amounts.
In these cases, the hourly cash equivalent of the cost of
these items shall be determined by dividing the employ-
er’s contributions or costs by the employee’s hours
worked during the period covered by the costs or contri-
butions. For example, if a contractor pays a monthly
health insurance premium of $112 for a particular
employee who worked 125  hours during the month, the
hourly cash equivalent is determined by dividing $112
by 125  hours, which equals $0.90  per hour. Similarly,
the calculation of hourly cash equivalent for nine paid
holidays per year for an employee with a hourly rate of
pay of $5.00  is determined by multiplying $5.00  by 72
(9 days at 8 hours each), and dividing the result of $360
by the number of hours worked by the employee during
the year. If the interested parties (contractor, contracting
officer, and employees or their representative) cannot
agree on the cash equivalent, the contracting officer

shall submit the question for final determination to the
Department of Labor as prescribed by agency proce-
dures. The information submitted shall include-

(i) A comparison of the payments, contributions,
or costs in the wage determination with those made
or proposed as equivalents by the contractor; and

(ii) The comments and recommendations of the
contracting officer.

(c) In computing required overtime payments, (i.e.,
1 l/2 times the basic hourly rate of pay) the contractor shall
use the basic hourly rate of pay in the wage determination,
or the basic hourly rate actually paid by the contractor, if
higher. The basic rate of pay includes employee contribu-
tions to fringe benefits, but excludes the contractor’s contri-
butions, costs, or payment of cash equivalents for fringe
benefits. Overtime shall not be computed on a rate lower
than the basic hourly rate in the wage determination.

22.406-3  Additional classifications.
(a) If any laborer or mechanic is to be employed in a

classification that is not listed in the wage determination
applicable to the contract, the contracting officer, pursuant
to the clause at 52.222-6,  Davis-Bacon Act, shall require
that the contractor submit to the contracting officer,
Standard Form (SF) 1444,  Request for Authorization of
Additional Classification and Rate, which, along with other
pertinent data, contains the proposed additional classifica-
tion and minimum wage rate including any fringe benefits
payments.

(b) Upon receipt of SF 1444 from the contractor, the
contracting officer shall review the request to determine
whether it meets the following criteria:

(1)  The classification is appropriate and the work to
be performed by the classification is not performed by

I

any classification contained in the applicable wage
determination.

(2) The classification is utilized in the area by the
construction industry.

(3)  The proposed wage rate, including any fringe
benefits, bears a reasonable relationship to the wage
rates in the wage determination in the contract.
(c)(l) If the criteria in paragraph (b) of this subsection

I

are met and the contractor and the laborers or mechanics to
be employed in the additional classification (if known) or
their representatives agree to the proposed additional clas-
sification, and the contracting officer approves, the con-
tracting officer shall submit a report (including a copy of
SF 1444)  of that action to the Administrator, Wage and
Hour Division, for approval, modification, or disapproval
of the additional classification and wage rate (including
any amount designated for fringe benefits); or

(2)  If the contractor, the laborers or mechanics to be
employed in the classification or their representatives,
and the contracting officer do not agree on the proposed
additional classification, or if the criteria are not met,
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the contracting officer shall submit a report (including a
copy of SF 1444) giving the views of all interested par-
ties and the contracting officer’s recommendation to the
Administrator, Wage and Hour Division, for determina-
tion of appropriate classification and wage rate.
(d)(l) Within 30 days of receipt of the report, the

Administrator, Wage and Hour Division, will complete
action and so advise the contracting officer, or will notify
the contracting officer that additional time is necessary.

(2) Upon receipt of the Department of Labor’s
action, the contracting officer shall forward a copy of
the action to the contractor, directing that the classifica-
tion and wage rate be posted in accordance with para-
graph (a) of the clause at 52.222-6  and that workers ‘in
the affected classification receive no less than the mini-
mum rate indicated from the first day on which work
under the contract was performed in the classification.

22.406-4  Apprentices and trainees.
(a) The contracting officer shall review the contractor’s

employment and payment records of apprentices and
trainees made available pursuant to the clause at 52.222-8,
Payrolls and Basic Records, to ensure that the contractor
has complied with the clause at 52.222-9,  Apprentices and
Trainees.

(b) If a contractor has classified employees as appren-
tices, trainees, or helpers without complying with the
requirements of the clause at 52.222-9,  the contracting offi-
cer shall reject the classification and require the contractor
to pay the affected employees at the rates applicable to the
classification of the work actually performed.

22.406-5  Subcontracts.
In accordance with the requirements of the clause at

52.222-  11, Subcontracts (Labor Standards), the contractor
and subcontractors at any tier are required to submit a fully
executed SF 1413,  Statement and Acknowledgment, upon
award of each subcontract.

22.406-6  Payrolls and statements.
(a) Submission. In accordance with the clause at

52.222-8,  Payrolls and Basic Records, the contractor must
submit or cause to be submitted, within 7 calendar days
after the regular payment date of the payroll week covered,
for the contractor and each subcontractor, (1) copies of
weekly payrolls applicable to the contract, and (2)  weekly
payroll statements of compliance. The contractor may use
the Department of Labor Form WH-347,  Payroll (For
Contractor’s Optional Use), or a similar form that provides
the same data and identical representation.

(b) Withholding for nonsubmission. If the contractor
fails to submit copies of its or its subcontractors’ payrolls
promptly, the contracting officer shall, from any payment
due to the contractor, withhold approval of an amount that
the contracting officer considers necessary to protect the
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interest of the Government and the employees of the con-
tractor or any subcontractor.

(c) Examination. (1)  The contracting officer shall
examine the payrolls and payroll statements to ensure com-
pliance with the contract and any statutory or regulatory
requirements. Particular attention should be given to-

(i) The correctness of classifications and rates;
(ii) Fringe benefits payments;
(iii) Hours worked;
(iv) Deductions; and
(v) Disproportionate employment ratios of labor-

ers, apprentices or trainees to journeymen.
(2)  Fringe benefits payments, contributions made, or

costs incurred on other than a weekly basis shall be con-
sidered as a part of weekly payments to the extent they
are creditable to the particular weekly period involved
and are otherwise acceptable.
(d) Preservation. The contracting agency shall retain

payrolls and statements of compliance for 3 years after
completion of the contract and make them available when
requested by the Department of Labor at any time during
that period. Submitted payrolls shall not be returned to a
contractor or subcontractor for any reason, but copies
thereof may be furnished to the contractor or subcontractor
who submitted them, or to a higher tier contractor or sub-
contractor.

(e) Disclosure of payroll records. Contractor payroll
records in the Government’s possession must be carefully
protected from any public disclosure which is not required
by law, since payroll records may contain information in
which the contractor’s employees have a privacy interest,
as well as information in which the contractor may have a
proprietary interest that the Government may be obliged to
protect. Questions concerning release of this information
may involve the Freedom of Information Act (FOIA).

22.406-7  Compliance checking.
(a) General. The contracting officer shall make checks

and investigations on all contracts covered by this subpart
as may be necessary to ensure compliance with the labor
standards requirements of the contract.

(b) Regular compliance checks. Regular compliance
checking includes the following activities:

(1)  Employee interviews to determine correctness of
classifications, rates of pay, fringe benefits payments,
and hours worked. (See Standard Form 1445.)

(2) On-site inspections to check type of work per-
formed, number and classification of workers, and ful-
fillment of posting requirements.

(3)  Payroll reviews to ensure that payrolls of prime
contractors and subcontractors have been submitted on
time and are complete and in compliance with contract
requirements.

(4)  Comparison of the information in this paragraph
(b)  with available data, including daily inspector’s report
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Comptroller General, Claims Division, or return them to the
contractor without approval by the Department of Labor.

(4) Liquidated damages. Upon final administrative
determination, funds withheld or collected for liquidated
damages shall be disposed of in accordance with agency
procedures.

22.406-10  Dispos i t ion  o f  d i sputes  concern ing
construction contract labor standards enforcement.
(a) The areas of possible differences of opinion

between contracting officers and contractors in construc-
tion contract labor standards enforcement include-

(1) Misclassification of workers;
(2)  Hours of work;
(3) Wage rates and payment;
(4) Payment of overtime;
(5) Withholding practices; and
(6) The applicability of the labor standards require-

ments under varying circumstances.
(b)  Generally, these differences are settled administra-

tively at the project level by the contracting agency. If nec-
essary, these differences may be settled with assistance
from the Department of Labor.

(c) When requesting the contractor to take corrective
action in labor violation cases, the contracting officer shall
inform the contractor of the following:

(1) Disputes concerning the labor standards require-
ments of the contract are handled under the contract
clause at 52.222-  14, Disputes Concerning Labor
Standards, and not under the clause at 52.233-1,
Disputes.

(2) The contractor may appeal the contracting offi-
cer’s findings or part thereof by furnishing the contract-
ing officer a complete statement of the reasons for the
disagreement with the findings.
(d) The contracting officer shall promptly transmit the

contracting officer’s findings and the contractor’s statement
to the Administrator, Wage and Hour Division.

(e) The Administrator, Wage and Hour Division, will
respond directly to the contractor or subcontractor, with a
copy to the contracting agency. The contractor or subcon-
tractor may appeal the Administrator’s findings in
accordance with the procedures outlined in Labor
Department Regulations (29  CFR 5.11).  Hearings before
administrative law judges are conducted in accordance
with 29 CFR Part 6, and hearings before the Labor
Department Wage Appeals Board are conducted in accor-
dance with 29  CFR Part 7.

(f) The Administrator, Wage and Hour Division, may
institute debarment proceedings against the contractor or
subcontractor if the Administrator finds reasonable cause
to believe that the contractor or subcontractor has commit-
ted willful or aggravated violations of the Contract Work
Hours and Safety Standards Act or the Copeland  (Anti-
Kickback) Act, or any of the applicable statutes listed in 29

CFR 5.1 other than the Davis-Bacon Act, or has committed
violations of the Davis-Bacon Act that constitute a disre-
gard of its obligations to employees or subcontractors
under Section 3(a) of that Act.

22.406-11  Contract terminations.
If a contract or subcontract is terminated for violation of

the labor standards clauses, the contracting agency shall
submit a report to the Administrator, Wage and Hour
Division, and the Comptroller General. The report shall
include-

(a) The number of the terminated contract;
(b)  The name and address of the terminated contractor

or subcontractor;
(c) The name and address of the contractor or subcon-

tractor, if any, who is to complete the work;
(d) The amount and number of the replacement con-

tract, if any; and
(e) A description of the work.

22.406-12  Cooperation with the Department of Labor.
(a) The contracting agency shall cooperate with repre-

sentatives of the Department of Labor in the inspection of
records, interviews with workers, and all other aspects of
investigations undertaken by the Department of Labor.
When requested, the contracting agency shall furnish to the
Secretary of Labor any available information on contrac-
tors, subcontractors, current and previous contracts, and the
nature of the contract work.

(b)  If a Department of Labor representative undertakes
an investigation at a construction project, the contracting
officer shall inquire into the scope of the investigation, and
request to be notified immediately of any violations discov-
ered under the Davis-Bacon Act, the Contract Work Hours
and Safety Standards Act, or the Copeland (Anti-Kickback)
Act.

22.406-13  Semiannual enforcement reports.
A semiannual report on compliance with and enforce-

ment of the construction labor standards requirements of
the Davis-Bacon Act and Contract Work Hours and Safety
Standards Act is required from each contracting agency.
The reporting periods are October 1 through March 31 and
April 1 through September 30.  The reports shall only con-
tain information as to the enforcement actions of the con-
tracting agency and shall be prepared as prescribed in
Department of Labor memoranda and submitted to the
Department of Labor within 30 days after the end of the
reporting period. This report has been assigned interagen-
cy report control number 1482-DOL-SA.

22.407  Contract clauses.
(a) The contracting officer shall insert the following

clauses in solicitations and contracts in excess of $2,000
for construction within the United States:
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(1)  The clause at 52.222-6,  Davis-Bacon Act.
(2)  The clause at 52.222-7,  Withholding of Funds.
(3) The clause at 52.222-8,  Payrolls and Basic

Records.
(4) The clause at 52.222-9,  Apprentices and

Trainees.
(5) The clause at 52.222-10,  Compliance with

Copeland Act Requirements.
(6) The clause at 52.222-l  1, Subcontracts (Labor

Standards) .
(7)  The clause at 52.222-12,  Contract Termination-

Debarment.
(8) The clause at 52.222-13,  Compliance with

Davis-Bacon and Related Act Regulations.
(9) The clause at 52.222-14, Disputes Concerning

Labor Standards.
(10) The clause at 52.222-15,  Certification of

Eligibility.
(b) The contracting officer shall insert the clause at

52.222-16, Approval of Wage Rates, in solicitations and
contracts in excess of $2,000  for cost-reimbursement con-
struction to be performed within the United States, except
for contracts with a State or political subdivision thereof.

(c) A contract that is not primarily for construction may
contain a requirement for some construction work to be
performed in the United States. If under 22.402(b) the
requirements of this subpart apply to the construction
work, the contracting officer shall insert in such solicita-
tions and contracts the applicable construction labor stan-
dards clauses required in this section and identify the item
or items of construction work to which the clauses apply.

(d) The contracting officer shall insert the clause at
52.222-17,  L a b o r  S t a n d a r d s  f o r  C o n s t r u c t i o n
Work-Facilities Contracts, in solicitations and contracts,
if a facilities contract (see 45.301) may require covered
construction work (see 22.402(b))  to be performed in the
United States.

SUBPART 22.5-[RESERVED]

SUBPART 22.6-WALSH-HEALEY  PUBLIC CON-
TRACTS ACT

1 22.601  [Reserved]

22.602  Statutory requirements.
Except for the exemptions at 22.604,  all contracts subject

to the Walsh-Healey  Public Contracts Act (the Act) (41
U.S.C. 35-45)  and entered into by any executive depart-
ment, independent establishment, or other agency or instru-
mentality of the United States, or by the District of
Columbia, or by any corporation (all the stock of which is
beneficially owned by the United States) for the manufac-
ture or furnishing of materials, supplies, articles, and equip-
ment (referred to in this subpart as supplies) in any amount

22-18

exceeding $10,000,  shall include or incorporate by refer-
ence the stipulations required by the Act pertaining to such
matters as minimum wages, maximum hours, child labor,
convict labor, and safe and sanitary working conditions.

22.603  Applicability.
The requirements in 22.602  apply to contracts (includ-

ing for this purpose, indefinite-delivery contracts, basic
ordering agreements, and blanket purchase agreements)
and subcontracts under Section 8(a) of the Small Business
Act, for the manufacture or furnishing of supplies that are
to be performed within the United States, Puerto Rico, or
the Virgin Islands, and which exceed or may exceed
$10,000,  unless exempted under 22.604.

22.604  Exemptions.

22.604-l  Statutory exemptions.
Contracts for acquisition of the following supplies are

exempt from the Act:
(a) Any item in those situations where the contracting

officer is authorized by the express language of a statute to
purchase “in the open market” generally (such as commercial
items, see Part 12);  or where a specific purchase is made
under the conditions described in 6.302-2  in circumstances
where immediate delivery is required by the public exigency.

(b)  Perishables, including dairy, livestock, and nursery
products.

(c) Agricultural or farm products processed for first sale
by the original producers.

(d) Agricultural commodities or the products thereof
purchased under contract by the Secretary of Agriculture.

22.604-2  Regulatory exemptions.
(a) Contracts for the following acquisitions are fully

exempt from the Act (see 41 CFR 50-201.603):
(1)  Public utility services.
(2)  Supplies manufactured outside the United States,

Puerto Rico, or the Virgin Islands.
(3) Purchases against the account of a defaulting

contractor where the stipulations of the Act were not
included in the defaulted contract.

(4)  Newspapers,  magazines,  or  periodicals ,
contracted for with sales agents or publisher representa-
tives, which are to be delivered by the publishers there-
of.
(b)(l) Upon the request of the agency head, the 1

Secretary of Labor may exempt specific contracts or class-
es of contracts from the inclusion or application of one or
more of the Act’s stipulations; provided, that the request
includes a finding by the agency head stating the reasons
why the conduct of Government business will be seriously
impaired unless the exemption is granted.

(2)  Those requests for exemption that relate solely to
safety and health standards shall be transmitted to the I
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Assistant Secretary for Occupational Safety and Health,
U.S. Department of Labor, Washington, DC 20210.  All
other requests shall be transmitted to the Administrator
of the Wage and Hour Division, U.S. Department of
Labor, Washington, DC 20210.

22.605  Rulings and interpretations of the Act.
(a) As authorized by the Act, the Secretary of Labor has

issued rulings and interpretations concerning the adminis-
tration of the Act (see 41 CFR 50-206).  The substance of
certain rulings and interpretations is as follows:

(1) If a contract for $10,000  or less is subsequently
modified to exceed $10,000,  the contract becomes sub-
ject to the Act for work performed after the date of the
modification.

(2) If a contract for more than $10,000 is subse-
quently modified by mutual agreement to $10,000 or
less, the contract is not subject to the Act for work per-
formed after the date of the modification.

(3) If a contract awarded to a prime contractor con-
tains a provision whereby the prime contractor is made
an agent of the Government, the prime contractor is
required to include the stipulations of the Act in con-
tracts in excess of $10,000  awarded for and on behalf of
the Government for supplies that are to be used in the
construction and equipment of Government facilities.

(4) If a contract subject to the Act is awarded to a
contractor operating Government-owned facilities, the
stipulations of the Act affect the employees of that con-
tractor the same as employees of contractors operating
privately owned facilities.

(5)  Indefinite-delivery contracts, including basic
ordering agreements and blanket purchase agreements,
are subject to the Act unless it can be determined in
advance that the aggregate amount of all orders
estimated to be placed thereunder for 1 year after the
effective date of the agreement will not exceed $10,000.
A determination shall be made annually thereafter if the
contract or agreement is extended, and the contract or
agreement modified if necessary.
(b) [Reserved]

I 22.606-22.607  [Reserved]

22.608  Procedures.
(a) Award. When a contract subject to the Act is

awarded, the contracting officer, in accordance with regula-
tions or instructions issued by the Secretary of Labor and
individual agency procedures, shall furnish to the contrac-
tor DOL publication WH-13  13, Notice to Employees
Working on Government Contracts.

(b) Breach of stipu2ation.  In the event of a violation of a
stipulation required under the Act, the contracting officer
shall, in accordance with agency procedures, notify the
appropriate regional office of the DOL, Wage and Hour
Division (see 22.609),  and furnish any information available.

22.609  Regional jurisdictions of the Department of
Labor, Wage and Hour Division.
Geographic jurisdictions of the following regional offices

of the DOL, Wage and Hour Division, are shown here, and
are to be contacted by contracting officers in all situations
required by this subpart, unless otherwise specified:

(a )  The  Region  I  o f f ice  loca ted  in  Bos ton ,
Massachusetts,  has jurisdiction for Maine,  New
Hampshire, Vermont, Massachusetts, Rhode Island, and
Connecticut.

(b) The Region II office located in New York, New
York, has jurisdiction for New York, New Jersey, Puerto
Rico, and the Virgin Islands.

(c) The Region III office located in Philadelphia,
Pennsylvania, has jurisdiction for Pennsylvania, Maryland,
Delaware, Virginia, West Virginia, and the District of
Columbia.

(d) The Region IV office located in Atlanta, Georgia,
has jurisdiction for North Carolina, South Caroli-  1
na, Kentucky, Tennessee, Mississippi, Alabama, Georgia,
and Florida.

(e) The Region V office located in Chicago, Illinois, has
jurisdiction for Ohio, Indiana, Michigan, Illinois,
Wisconsin, and Minnesota.

(f) The Region VI office located in Dallas, Texas, has
jurisdiction for Louisiana, Arkansas, Oklahoma, Texas, and
New Mexico.

(g) The Region VII office located in Kansas City,
Missouri, has jurisdiction for Missouri, Iowa, Nebraska,
and Kansas.

(h) The Region VIII office located in Denver, Colorado,
has jurisdiction for North Dakota, South Dakota, Montana,
Wyoming, Colorado, and Utah.

(i) The Region IX office located in San Francisco,
California, has jurisdiction for Arizona, California,
Nevada, Hawaii, and Guam.

(i) The Region X office located in Seattle, Washington,
has jurisdiction for Washington, Oregon, Idaho, and
Alaska.

22.610  Contract clause.
The contracting officer shall insert the clause at 52.222.

20, Walsh-Healey Public Contracts Act, in solicitations and
contracts covered by the Act (see 22.603,  22.604,  and
22.605).

SUBPART 22.7-[RESERVED]

SUBPART 22.8-EQUAL  EMPLOYMENT
OPPORTUNITY

22.800  Scope of subpart.
This subpart prescribes policies and procedures pertain-

ing to nondiscrimination in employment by Government
contractors and subcontractors.
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22.801  Definitions.
“Affirmative action program,” as used in this subpart,

means a contractor’s program that complies with
Department of Labor regulations to ensure equal opportu-
nity in employment to minorities and women.

“Construction work,” as used in this subpart, means the
construction, rehabilitation, alteration, conversion, exten-
sion, demolition, or repair of buildings, highways, or other
changes or improvements to real property, including facili-
ties providing utility services. The term also includes the
supervision, inspection, and other onsite functions inciden-
tal to the actual construction.

“Contracting agenc.y,” as used in this subpart, means
any department, agency, establishment, or instrumentality
in the Executive Branch of the Government, including any
wholly owned Government corporation that enters into
contracts.

“Contractor,” as used in this subpart, includes the terms
“prime contractor” and “subcontractor.”

“Director,” as used in this subpart, means the Director,
Office of Federal Contract Compliance Programs
(OFCCP),  United States Department of Labor.

“Equal Opportunity clause,” as used in this subpart,
means the clause at 52.222-26,  Equal Opportunity, pre-
scribed in 22.810(e).

“EO  11246,”  as used in this subpart, means Parts II and
IV of Executive Order 11246,  September 24, 1965  (30 FR
123  19),  and any Executive Order amending or superseding
this Order (see 22.802).  This term specifically includes the
Equal Opportunity clause at 52.222-26,  and the rules, regu-
lations, and orders issued pursuant to EO 11246  by the
Secretary of Labor or a designee.

“Government contract,” as used in this subpart, means
any agreement or modification thereof between a
Government contracting agency and any person for the fur-
nishing of supplies or services, or for the use of real or per-
sonal property including lease arrangements. The term does
not include (a) agreements in which the parties stand in the
relationship of employer and employee, and (b)  contracts
for the sale of real and personal property by the
Government.

“Prime contractor,” as used in this subpart, means any
person who holds, or has held, a Government contract sub-
ject to EO 11246.

“Recruiting and training agency,” as used in this sub-
part, means any person who refers workers to any contrac-
tor or subcontractor or provides or supervises apprentice-
ship or training for employment by any contractor or sub-
contractor.

“Site of construction,” as used in this subpart, means the
general physical location of any building, highway, or other
change or improvement to real property that is undergoing
construction, rehabilitation, alteration, conversion, exten-
sion, demolition, or repair; and any temporary location or
facility at which a contractor, subcontractor, or other partic-

ipating party meets a demand or performs a function relat-
ing to a Government contract or subcontract.

“Subcontract,” as used in this subpart, means any agree-
ment or arrangement between a contractor and any person
(in which the parties do not stand in the relationship of an
employer and an employee) (a) for the furnishing of sup-
plies or services or for use of real or personal property,
including lease arrangements that, in whole or in part, is
necessary to the performance of any one or more
Government contracts, or (b) under which any portion of
the contractor’s obligation under any one or more
Government contracts is performed, undertaken, or
assumed.

“Subcontractor,” as used in this subpart, means any per-
son who holds, or has held, a subcontract subject to EO
11246.  The term “first-tier subcontractor” means a subcon-
tractor holding a subcontract with a prime contractor.

“United States,” as used in this subpart, means the
States, the District of Columbia, the Virgin Islands, the
Commonwealth of Puerto Rico, and the possessions of the
United States.

22.802  General.
(a) Executive Order 11246, as amended, sets forth the

Equal Opportunity clause and requires that all Government
contracting agencies (1) include this clause in all nonex-
empt Government prime contracts and subcontracts (see
22X07),  and (2)  act to ensure compliance with the clause
and the regulations of the Secretary of Labor to promote
the full realization of equal employment opportunity for all
persons, regardless of race, color, religion, sex, or national
origin.

(b)  No contract or modification involving new acquisi-
tion shall be entered into, and no subcontract shall be
approved by a contracting officer, with a person who has
been found ineligible by the Director for reasons of non-
compliance with the requirements of EO 11246.

(c) No contracting officer or contractor shall contract for
supplies or services in a manner so as to avoid applicability
of the requirements of EO 11246.

(d) Contractor disputes related to compliance with its
obligation shall be handled according to the rules, regula-
tions, and relevant orders of the Secretary of Labor (see 41
CFR 60-1.1).

22.803  Responsibilities.
(a) The Secretary of Labor is responsible for the-

(1) Administration and enforcement of prescribed
parts of EO 11246;  and

(2) Adoption of rules and regulations and the
issuance of orders necessary to achieve the purposes of
EO 11246.
(b)  The Secretary of Labor has delegated authority and

assigned responsibility to the Director for carrying out the
responsibilities assigned to the Secretary by EO 11246,
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except for the issuance of rules and regulations of a general
nature.

(c) The head of each agency is responsible for ensuring
that the requirements of this subpart are carried out within
the agency, and for cooperating with and assisting the
OFCCP in fulfilling its responsibilities.

(d) In the event the applicability of EO 11246  and
implementing regulations is questioned, the contracting
officer shall forward the matter through agency channels
for resolution.

22.804  Affirmative action programs.

22.804-l  Nonconstruction.
Except as provided in 22.807,  each nonconstruction

prime contractor and each subcontractor with 50 or more
employees and (a) a contract or subcontract of $50,000  or
more or (b)  Government bills of lading that in any 12-month
period, total, or can reasonably be expected to total, $50,000
or more, is required to develop a written affirmative action
program for each of its establishments within 120  days from
the commencement of its first such Government contract,
subcontract, or Government bill of lading.

22.804-2  Construction.
(a) Construction contractors that hold a nonexempt (see

22.807)  Government construction contract are required to
meet (1)  the contract terms and conditions citing affirma-
tive action requirements applicable to covered geographical
areas or projects and (2)  applicable requirements of 41
CFR 60-l and 60-4.

(b) Each contracting agency shall maintain a listing of
covered geographical areas that are subject to affirmative
action requirements that specify goals for minorities and
women in covered construction trades. Information con-
cerning, and additions to, this listing will be provided to the

principally affected contracting officers in accordance with
agency procedures. Any contracting officer contemplating
a construction project in excess of $10,000 within a geo-
graphic area not known to be covered by specific affrrma-
tive action goals shall request instructions on the most cur-
rent information from the OFCCP regional office, or as
otherwise specified in agency regulations, before issuing
the solicitation.

(c) Contracting officers shall give written notice to the
OFCCP regional office within 10 working days of award of
a construction contract subject to these affirmative action
requirements. The notification shall include the name,
address, and telephone number of the contractor; employer
identification number; dollar amount of the contract; esti-
mated starting and completion dates of the contract; the
contract number; and the geographical area in which the
contract is to be performed. When requested by the OFCCP
regional office, the contracting officer shall arrange a con-
ference among contractor, contracting activity, and compli-
ance personnel to discuss the contractor’s compliance
responsibilities.

22.805  Procedures.
(a) Preaward  clearances for contracts  and subcon-

tracts of $I million or more (excluding construction).  (1)
Except as provided in 22.805(a)(7)  below, if the estimated
amount of the contract, subcontract, or basic ordering
agreement is expected to aggregate $1 million or more or
to increase the aggregate value of an existing contract to $1
million or more, the contracting officer shall request the
appropriate OFCCP regional office to determine whether a
contractor is awardable before (i) award of any contract,
including any indefinite delivery contract or letter contract,
(ii) modification of an existing contract for new effort that
would constitute a contract award, or the (iii) issuance of
any basic ordering agreement.

[The next page is 22-25.1
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22.1006

conditioning and refrigeration equipment, electric
motors, and ground powered industrial or vehicular
equipment.

(2)  Repair of typewriters and other office equipment
(but see 22.1003-4(b)(4)).

(3) Repair of appliances, radios, television sets, cal-
culators, and other electronic equipment.

(4) Inspecting, testing, calibration, painting, packag-
ing, lubrication, tune-up, or replacement of internal
parts of equipment listed in subparagraphs (b)(l), (b)(2),
and (b)(3)  of this subsection.

(5)  Reupholstering, reconditioning, repair, and refin-
ishing of furniture.

22.1003-7  Questions concerning applicability of the
Act.
If the contracting officer questions the applicability of

the Act to an acquisition, the contracting officer shall
request  the advice of the agency labor advisor.
Unresolved questions shall be submitted in a timely man-
ner to the Administrator, Wage and Hour Division, for
determination.

22.1004  Department of Labor responsibilities and
regulations.
Under the Act, the Secretary of Labor is authorized and

directed to enforce the provisions of the Act, make rules
and regulations, issue orders, hold hearings, make deci-
sions, and take other appropriate action. The Department of
Labor has issued implementing regulations on such matters
a s -

(a) Service contract labor standards provisions and pro-
cedures (29  CFR Part 4,  Subpart A);

(b) Wage determination procedures (29 CFR Part 4,
Subpart B);

(c) Application of the Act (rulings and interpretations)
(29 CFR Part 4, Subpart C);

(d) Compensation standards (29  CFR Part 4, Subpart
D> .

;e) E fn orcement  (29  CFR Part 4,  Subpart E);
(f) Safe and sanitary working conditions (29 CFR Part

1925);
(g) Rules of practice for administrative proceedings

enforcing service contract labor standards (29  CFR Part 6);
and

(h) Practice before the Board of Service Contract
Appeals (29  CFR Part 8).

1 22.1005  [Reserved]

22.1006  Contract clauses.
(a) The contracting officer shall insert the clause at

52.222-41,  Service Contract Act of 1965,  as amended, in
solicitations and contracts if the contract is subject to the
Act and is (1)  for over $2,500  or (2)  for an indefinite dollar

amount and the contracting officer does not know in
advance that the contract amount will be $2,500  or less.

(b) The contracting officer shall insert the clause at
52.222-42,  Statement of Equivalent Rates for Federal
Hires, in solicitations and contracts if the contract amount
is expected to be over $2,500 and the Act is applicable.
(See 22.1016.)

(c)(l) The contracting officer shall insert the clause at
52.222-43,  Fair Labor Standards Act and Service
Contract Act-Price Adjustment (Multiple Year and
Option Contracts), or another clause which accomplishes
the same purpose, in solicitations and contracts if the
contract is expected to be a fixed-price service contract
containing the clause at 52.222-41, Service Contract Act
of 1965,  as amended, and is a multiple year contract or is
a contract with options to renew which exceeds the sim-
plified acquisition threshold. The clause may be used in
contracts that do not exceed the simplified acquisition
threshold. The clause at 52.222-43, Fair Labor Standards
Act and Service Contract  Act-Price Adjustment
(Multiple Year and Option Contracts), applies to both
contracts subject to area prevailing wage determinations
and contracts subject to the incumbent contractor’s col-
lective bargaining agreement in effect during this con-
tract’s preceding contract period (see 22.1002-2  and
22.1002-3).  Contracting officers shall ensure that con-
tract prices or contract unit price labor rates are adjusted
only to the extent that a contractor’s increases or decreas-
es in applicable wages and fringe benefits are made to
comply with the requirements set forth in the clauses at
52.222-43 (subparagraphs (c)(l), (2) and (3)),  or 52.222-
44 (subparagraphs (b)(l) and (2)). (For example, the
prior year wage determination required a minimum wage
rate of $4.00  per hour. The contractor actually paid
$4.10.  The new wage determination increases the mini-
mum rate to $4.50.  The contractor increases the rate
actually paid to $4.75  per hour. The allowable price
adjustment is $.40  per hour.)

(2)  The contracting officer shall insert the clause at
52.222-44,  Fair Labor Standards Act and Service
Contract Act-Price Adjustment, in solicitations and
contracts if the contract is expected to be a fixed-price
service contract containing the clause at 52.222-41,
Service Contract Act of 1965,  as amended, exceeds the
simplified acquisition threshold, and is not a multiple
year contract or is not a contract with options to renew.
The clause may be used in contracts that do not exceed
the simplified acquisition threshold. The clause at
52.222-44,  Fair Labor Standards Act and Service
Contract Act-Price Adjustment, applies to both con-
tracts subject to area prevailing wage determinations
and contracts subject to contractor collective bargaining
agreements (see 22.1002-2  and 22.1002-3).

(3)  T h e  c l a u s e s  p r e s c r i b e d  i n  p a r a g r a p h
22.1006(c)(l)  cover situations in which revised mini-
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mum wage rates are applied to contracts by operation of
law, or by revision of a wage determination in connec-

tion with (i) exercise of a contract option or (ii) exten-
sion of a multiple year contract into a new program year.
If a clause prescribed in 16.203-4(d)  is used, it must not
conflict with, or duplicate payment under, the clauses
prescribed in this paragraph 22.1006(c).
(d) The contracting officer shall insert the clause at

52.222-47,  Service Contract Act (SCA)  Minimum Wages
and Fringe Benefits, if-

(1) The clause at 52.222-41  applies;
(2)  The contract resulting from the solicitation suc-

ceeds a contract for substantially the same services to be
performed in the same locality;

(3) The incumbent contractor has negotiated or is
negotiating a collective bargaining agreement with some
or all of its service employees; and

(4)  All applicable Department of Labor wage deter-
minations have been requested but not received.
(e)(l) The contracting officer shall insert the clause at

52.222-48,  Exemption from Application of Service
Contract Act Provisions, in any solicitation and resulting

I

contract calling for the maintenance, calibration, and/or
repair of information technology, scientific and medical,
and office and business equipment if the contracting officer
determines that the resultant contract may be exempt from
Service Contract Act coverage as described at 22.1003-
4@)(4)-

(2)  If the successful offeror does not certify that the
exemption applies, the contracting officer shall not
insert the clause at 52.222-48  and instead shall insert in
the contract (i) the applicable Service Contract Act
clause(s) and (ii) the appropriate Department of Labor
wage determination if the contract exceeds $2,500.
(f) The contracting officer shall insert the clause at

52.222-49, Service Contract Act-Place of Performance
Unknown, if using the procedures prescribed in 22.1009-4.

22.1007  Requirement to submit Notice (SF 98/98a).
The contracting officer shall submit Standard Forms 98

and 98a (see 53.301-98  and 53.301-98a),  “Notice of
Intention to Make a Service Contract and Response to
Notice” and “Attachment A” (both forms hereinafter
referred to as “Notice”), together with any required supple-
mental information to the Administrator, Wage and Hour
Division, Employment Standards Administration, U.S.
Department of Labor, Washington, DC 202 10,  for the fol-
lowing service contracts:

(a) Each new solicitation and contract in excess of
$2,500.

(b) Each contract modification which brings the con-
tract above $2,500  and-

(1) Extends the existing contract pursuant to an
option clause or otherwise; or

(2) Changes the scope of the contract whereby labor
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requirements are affected significantly.
(c) Each multiple year contract in excess of $2,500

u p o n -
(1) Annual anniversary date if the contract is subject

to annual appropriations; or
(2)  Biennial anniversary date if the contract is not

subject to annual appropriations and its proposed term
exceeds 2 years-un less otherwise advised by the Wage
and Hour Division (see 22.1008-5).

22.1008  Procedures for preparing and submitting
Notice (SF 98f98a).

22.10084  Preparation of Notice (SF 98/98a).
The contracting officer shall complete and submit the

Notice in accordance with the instructions on the SF 98  and
shall supplement it with information required under this
section. Care should be taken to ensure that all required
information is provided to avert return without action by
the Department of Labor. The contracting officer shall
retain a copy of the completed Notice and any required
supplementary information until the signed and dated
response to the Notice is received from the Department of
Labor and placed in the contract file.

22.1008-2  Preparation of SF 98a.
(a) The SF 98a  shall contain the following information

concerning the service employees expected to be employed
by the contractor and any known subcontractors in per-
forming the contract:

(1)  All classes of service employees to be utilized.
(i) If a wage determination is to be based on a col-

lective bargaining agreement (CBA) (see 22.1002-3
and 22.1008-3),  use the exact title shown in the CBA.

(ii) For other than subdivision (a)(l)(i) of this
subsection-

(A) Use the exact title shown in the Wage and
Hour Division’s Service Contract Act Directory
of Occupations (see paragraph (b)  of this subsec-
tion);

(B) Provide an appropriate job title and job
description if the Directory cannot be used.

(2)  The estimated number of service employees in
each class; and

(3)  The wage rate that would be paid each class if
employed by the agency and subject to the wage provi-
sions of 5 U.S.C.  5341  and/or 5332  (see 22.1016).
(b)(l) The Wage and Hour Division’s Service Contract

Act Directory of Occupations (Directory) contains standard
job titles and definitions (descriptions) for many commonly
utilized service employee occupations. Contracting offi-
cers shall use this Directory to the maximum extent possi-
ble in listing service employee classes on the SF 98a. This
usage will enhance the timely issuance of comprehensive
wage determinations.
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22.1020  Seniority lists.
If a contract is performed at a Federal facility where

employees may be hired/retained by a succeeding contrac-
tor, the incumbent prime contractor is required to furnish a
certified list of all service employees on the contractor’s or
subcontractor’s payroll during the last month of the con-
tract, together with anniversary dates of employment, to the
contracting officer no later than 10 days before contract
completion. (See paragraph (n) of the clause at 52.222-41,
Service Contract Act of 1965,  as amended.) At the com-
mencement of the succeeding contract, the contracting offi-
cer shall provide a copy of the list to the successor contrac-
tor for determining employee eligibility for vacation or
other fringe benefits which are based upon length of ser-
vice, including service with predecessor contractors if such
benefit is required by an applicable wage determination.

22.1021  Request for hearing.
(a) A contracting agency or other interested party may

request a hearing on an issue presented in 22.1013(a).  To
obtain a hearing for the contracting agency, the contracting
officer shall submit a written request through appropriate
channels (ordinarily the agency labor advisor) to:
Administrator, Wage and Hour Division, Employment
Standards Administration, U.S. Department of Labor,
Washington, DC 202 10.

(b) A request for a substantial variance hearing shall
include sufficient data to show that the rates at issue vary
substantially from those prevailing for similar services in
the locality. The request shall also include-

(1)  The number of the wage determinations at issue;
(2)  The name of the contracting agency whose con-

tract is involved;
(3) A brief description of the services to be per-

formed under the contract;
(4) The status of the procurement and any estimated

procurement dates, such as bid opening, contract award,
and commencement date of the contract or its follow-up
option period;

(5)  A statement of the applicant’s case, setting forth
in detail the reasons why the applicant believes that a
substantial variance exists with respect to some or all of
the wages and/or fringe benefits;

(6) Names and addresses (to the extent known) of
interested parties; and

(7)  Any other data required by the Administrator.
(c) A request for an arm’s length hearing shall

include-
(1) A statement of the applicant’s case, setting forth

in detail the reasons why the applicant believes that the
wages and fringe benefits contained in the collective
bargaining agreement were not reached as a result of
arm’s length negotiations;

(2)  A statement regarding the status of the procure-
ment and any estimated procurement dates, such as bid
opening, contract award, and commencement date of the

contract or its follow-up option period; and
(3)  Names and addresses (to the extent known) of

interested parties.
(d) Unless the Administrator determines that extraordi-

nary circumstances exist, the Administrator will not con-
sider requests for a hearing unless received as follows:

(1)  For sealed bid contracts, more than 10 days
before the award of the contract; or

(2) For negotiated contracts and for contracts with
provisions exceeding the initial term by option, before
the commencement date of the contract or the follow-up
option period.

22.1022  Withholding of contract payments.
Any violations of the clause at 52.222-41,  Service 1

Contract Act of 1965,  as amended, renders the responsible
contractor liable for the amount of any deductions, rebates,
refunds, or underpayments (which includes nonpayment)
of compensation due employees performing the contract.
The contracting officer may withhold-or, upon written
request of the Department of Labor from a level no lower
than that of Assistant Regional Administrator, Wage and
Hour Division, Employment Standards Administration,
Department of Labor, shall withhold-the amount needed
to pay such underpaid employees from accrued payments
due the contractor on the contract, or on any other prime
contract (whether subject to the Service Contract Act or
not) with the contractor. The agency shall place the
amount withheld in a deposit fund. Such withheld funds
shall be transferred to the Department of Labor for dis-
bursement to the underpaid employees on order of the
Secre ta ry  (o r  au thor ized  represen ta t ives ) ,  and
Administrative Law Judge, or the Board of Service
Contract Appeals. In addition, the Department of Labor
has given blanket approval to forward withheld funds
pending completion of an investigation or other administra-
tive proceeding when disposition of withheld funds
remains the final action necessary to close out a contract.

22.1023  Termination for default.
As provided by the Act, any contractor failure to com-

ply with the requirements of the contract clauses related to
the Act may be grounds for termination for default (see
paragraph (k) of the clause at 52.222-41,  Service Contract
Act of 1965,  as amended).

22.1024  Cooperation with the Department of Labor.
The contracting officer shall  cooperate with

Department of Labor representatives in the examination of
records, interviews with service employees, and all other
aspects of investigations undertaken by the Department.
When asked, agencies shall furnish the Wage and Hour
Administrator or a designee, any available information on
contractors, subcontractors, their contracts, and the nature
of the contract services. The contracting officer shall
promptly refer, in writing to the appropriate regional office
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of the Department, apparent violations and complaints
received. Employee complaints shall not be disclosed to
the employer.

22.1025  Ineligibility of violators.
A list of persons or firms found to be in violation of the

Act is contained in the List of Parties Excluded from Federal
Procurement and Nonprocurement Programs (see
9.404).  No Government contract may be awarded to any
violator so listed because of a violation of the Act, or to any
firm, corporation, partnership, or association in which the
violator has a substantial interest, without the approval of the
Secretary of Labor. This prohibition against award to an
ineligible contractor applies to both prime and subcontracts.

22.1026  Disputes concerning labor standards.
Disputes concerning labor standards requirements of the

contract are handled under paragraph (t) of the contract
clause at 52.222-41,  Service Contract Act of 1965,  as
amended, and not under the clause at 52.233-l)  Disputes.

SUBPART 22.11-PROFESSIONAL  EMPLOYEE
COMPENSATION

22.1101  Appiicability.
The Service Contract Act of 1965  was enacted to ensure

that Government contractors compensate their blue-collar
service workers and some white-collar service workers
fairly, but it does not cover bona fide executive, administra-
tive, or professional employees. The Office of Federal
Procurement Policy issued Policy Letter No. 78-2,  dated
March 29, 1978,  Preventing “Wage Busting” for
Professionals. This subpart implements that policy letter.
Its application is limited to professional employees. This
Subpart 22.11  provides policies and procedures for use in
negotiated service contracts exceeding $500,000  that
involve meaningful numbers of professional employees.

22.1102  Definition.
“Professional employee” means any person meeting the

definition of “employee employed in a bona fide . . . pro-
fessional capacity” given in 29 CFR 541. The term
embraces members of those professions having a recog-
nized status based upon acquiring professional knowledge
through prolonged study. Examples of these professions
include accountancy, actuarial computation, architecture,
dentistry, engineering, law, medicine, nursing, pharmacy,
the sciences (such as biology, chemistry, and physics, and
teaching). To be a professional employee, a person must
not only be a professional but must be involved essentially
in discharging professional duties.

22.1103  Policy, procedures, and solicitation provision.
All professional employees shall be compensated fairly

and properly. Accordingly, the contracting officer shall
insert  the provision at  52.222-46,  Evaluation of
22-40

Compensation for Professional Employees, in solicitations
for negotiated service contracts when the contract amount is
expected to exceed $500,000  and the service to be provided
will require meaningful numbers of professional employees.
This provision requires that offerors submit for evaluation a
total compensation plan setting forth proposed salaries and
fringe benefits for professional employees working on the
contract. Supporting information will include data, such as
recognized national and regional compensation surveys and
studies of professional, public and private organizations,
used in establishing the total compensation structure. Plans
indicating unrealistically low professional employees com-
pensation may be assessed adversely as one of the factors
considered in making an award.

SUBPART 22.1~[RESERVED]

SUBPART 22.13-SPECIAL  DISABLED AND VIET-
NAM ERA VETERANS

22.1300  Scope of subpart.
This subpart prescribes policies and procedures for

implementing the Vietnam Era Veterans Readjustment
Assistance Act of 1972,  as amended (38  U.S.C.  2012)  (the
Act); Executive Order 11701,  January 24, 1973 (38 FR
2675,  January 29, 1973);  and the regulations of the
Secretary of Labor (41 CFR Part 60-250  and Part 61-250).
In this subpart, the terms “contract” and “contractor”
include “subcontract” and “subcontractor.”

22.1301  Policy.
Government contractors, when entering into contracts

subject to the Act, are required to list all suitable employ-
ment openings with the appropriate local employment
service office and take affirmative action to employ, and
advance in employment, qualified special disabled veterans
and veterans of the Vietnam Era without discrimination
based on their disability or veteran’s status.

22.1302  Applicability.
(a) The Act applies to all contracts for supplies and

services (including construction) of $10,000  or more
except as waived by the Secretary of Labor.

(b) The requirements of the clause at 52.222-35,
Affirmative Action for Special Disabled and Vietnam Era
Veterans, in any contract with a State or local government
(or any agency, instrumentality, or subdivision) shall not
apply to any agency, instrumentality, or subdivision of that
government that does not participate in work on or under

I

the contract.

22.1303  Waivers.
(a) The agency head, with the concurrence of the

Director, Office of Federal Contract Compliance Programs
(OFCCP),  Department of Labor (Director), may waive any
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expiration date, until the period of performance is com- with law, agrees to indemnify the contractor under speci-
pleted. The final expiration date shall be: fied circumstances or (ii) the contract specifically relieves

(i) For contracts subject to the Miller Act, the later the contractor of liability for loss of or damage to
o f - Government property.

. (A) One year following the expected date of
final payment;

(B)  For performance bonds only, until comple-
tion of any warranty period; or

(C)  For payment bonds only, until resolution of
all claims filed against the payment bond during
the one-year period following final payment.
(ii) For contracts not subject to the Miller Act, the

later of-

(2)  The Government reserves the right to disapprove
the purchase of any insurance coverage not in the
Government’s interest.

(3)  Allowability of the insurance program’s cost shall
be determined in accordance with the criteria in 3 1.205
19.
(b)  Contractors, whether or not their contracts are subject

(A) 90 days following final payment; or
(B)  Until completion of any warranty period

for performance bonds only.
(g) The ILC shall be issued or confirmed by a federal-

ly insured financial institution rated investment grade or
higher.

(1) The offeror/contractor shall provide the contract-
ing officer a credit rating that indicates the financial
institution has the required rating(s) as of the date of
issuance of the ILC.

(2) If the contracting officer learns that a financial
institution’s rating has dropped below the required level,
the contracting officer shall give the contractor 30  days
to substitute an acceptable ILC or shall draw on the ILC
using the sight draft in paragraph (g) of the clause at
52.228-  14.

to CAS 416, are required by law and this regulation to pro-
vide insurance for certain types of perils (e.g., workers’
compensation). Insurance is mandatory also when commin-
gling of property, type of operation, circumstances of own-
ership, or condition of the contract make it necessary for the
protection of the Government. The minimum amounts of
insurance required by this regulation (see 28.307-2) may
be reduced when a contract is to be performed outside the
United States, its possessions, and Puerto Rico. When more
than one agency is involved, the agency responsible for
review and approval of a contractor’s insurance program
shall coordinate with other interested agencies before acting
on significant insurance matters.

(c) Contractors awarded nonpersonal services contracts
for health care services are required to maintain medical
liability insurance and indemnify the Government for lia-
bility producing acts or omissions by the contractor, its
employees and agents (see 37.400).

(h) Additional information on credit rating services and
investment grade ratings, and a copy of the Uniform
Customs and Practice (UCP) for Documentary Credits,

I
1993 Revision, International Chamber of Commerce
Publication No. 500, is contained within the Office of
Federal Procurement Policy Pamphlet No. 7, Use of
Irrevocable Letters of Credit. This pamphlet may be
obtained by calling the Office of Management and
Budget’s publications office at (202)  395-7332.

28.302  Notice of cancellation or change.

28.204-4  Contract clause.
Insert the clause at 52.228-14,  Irrevocable Letter of

Credit, in solicitations and contracts for services, supplies,
or construction, when a bid guarantee, or performance
bonds, or performance and payment bonds are required.

When the Government requires the contractor to provide
insurance coverage, the policies shall contain an endorse-
ment that any cancellation or material change in the cover-
age adversely affecting the Government’s interest shall not
be effective unless the insurer or the contractor gives writ-
ten notice of cancellation or change as required by the con-
tracting officer. When the coverage is provided by self-
insurance, the contractor shall not change or decrease the
coverage without the administrative contracting officer’s
prior approval (see 28.308(c)).

SUBPART 28.~INSURANCE

28.301  Policy.
Contractors shall be required to carry insurance under

the following circumstances:
(a)(l) The Government requires any contractor subject

to Cost Accounting Standard (CAS)  416 (48 CFR
9004.416  (Appendix B, FAR looseleaf edition)) to obtain
insurance, by purchase or self-coverage, for the perils to
which the contractor is exposed, except when (i) the
Government, by providing in the contract in accordance

28.303  Insurance against loss of or damage to
Government property.
When the Government requires or approves insurance to

cover loss of or damage to Government property (see
45.103,  Responsibility and liability for Government -prop-
erty), it may be provided by specific insurance policies or
by inclusion of the risks in the contractor’s existing poli-
cies. The policies shall disclose the Government’s interest
in the property.

28.304  Risk-pooling arrangements.
Agencies may establish risk-pooling arrangements.

These arrangements are designed to use the services of the
insurance industry for safety engineering and the handling

28-11
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of claims at minimum cost to the Government. The agency
responsible shall appoint a single manager or point of con-
tact for each arrangement.

28.305  Overseas workers’ compensation and war-
hazard insurance.
(a) “Public-work contract,” as used in this subpart,

means any contract for a fixed improvement or for any
other project, fixed or not, for the public use of the United
States or its allies, involving construction, alteration,
removal, or repair, including projects or operations under
service contracts and projects in connection with the
national defense or with war activities, dredging, harbor
improvements, dams, roadways, and housing, as well as
preparatory and ancillary work in connection therewith at
the site or on the project.

(b) The Defense Base Act (42  U.S.C.  1651,  et seq.)
extends the Longshoremen’s and Harbor Workers’
Compensation Act (33 U.S.C. 901)  to various classes of
employees working outside the United States, including
those engaged in performing-

(1)  Public-work contracts; or
(2) Contracts approved or financed under the Foreign

Assistance Act of 1961  (Pub. L. 87-195)  other than (i)
contracts approved or financed by the Development
Loan Fund (unless the Secretary of Labor, acting upon
the recommendation of a department or agency, deter-
mines that such contracts should be covered) or (ii) con-
tracts exclusively for materials or supplies.
(c) When the Defense Base Act applies (see 42 U.S.C.

1651, et seq.) to these employees, the benefits of the
Longshoremen’s and Harbor Workers’ Compensation Act
are extended through operation of the War Hazards
Compensation Act (42 U.S.C. 1701,  et seq.) to protect the
employees against the risk of war hazards (injury, death,
capture, or detention). When, by means of an insurance
policy or a self-insurance program, the contractor provides
the workers’ compensation coverage required by the
Defense Base Act, the contractor’s employees automatical-
ly receive war-hazard risk protection.

(d) When the agency head recommends a waiver to the
Secretary of Labor, the Secretary may waive the applicabil-
ity of the Defense Base Act to any contract, subcontract,
work location, or classification of employees.

(e) If the Defense Base Act is waived for some or all
of the contractor’s employees, the benefits of the War
H a z a r d s  C o m p e n s a t i o n  A c t  a r e  a u t o m a t i c a l l y
waived with respect to those employees for whom the
Defense Base Act is waived. For those employees,
the contractor shall provide workers’ compensation cover-
age against the risk of work injury or death and assume
liability toward the employees and their beneficiaries for
war-hazard injury, death, capture, or detention. The con-
tract shall provide either that the costs of this liability or
the reasonable costs of insurance against this liability shall
be allowed as a cost under the contract.
28-12 (FAC 90-43)

28.306  Insurance under fixed-price contracts.
(a) General. Although the Government is not ordinarily

concerned with the contractor’s insurance coverage if the
contract is a fixed-price contract, in special circumstances
agencies may specify insurance requirements under fixed-
price contracts. Examples of such circumstances include
the following:

(1) The contractor is, or has a separate opera-
tion, engaged principally in Government work.

(2)  Government property is involved.
(3) The work is to be performed on a Government

installation.
(4)  The Government elects to assume risks for which the

contractor ordinarily obtains commercial insurance.
(b)  Work on a Government installation. (1) When the

clause at 52.228-5,  Insurance-Work on a Government
Installation, is required to be included in a fixed-price con-
tract by 28.310, the coverage specified in 28.307 is the
minimum insurance required and shall be included in the
contract Schedule or elsewhere in the contract. The con-
tracting officer may require additional coverage and higher
limits.

(2) When the clause at 52.228-5, Insurance-Work
on a Government Installation, is not required by 28.310
but is included because the contracting officer considers
it to be in the Government’s interest to do so, any of the
types of insurance specified in 28.307  may be omitted
or the limits may be lowered, if appropriate.

28.307  Insurance under cost-reimbursement contracts.
Cost-reimbursement contracts (and subcontracts, if the

terms of the prime contract are extended to the subcontract)
ordinarily require the types of insurance listed in 28.307-2,
with the minimum amounts of liability indicated. (See
28.308  for self-insurance.)

28.307-l  Group insurance plans.
(a) Prior approval requirement. Under cost-reimburse-

ment contracts, before buying insurance under a group
insurance plan, the contractor must submit the plan for
approval, in accordance with agency regulations. Any
change in benefits provided under an approved plan that
can reasonably be expected to increase significantly the
cost to the Government requires similar approval.

(b)  Premium refinds  or credits. The plan shall provide
for the Government to share in any premium refunds or
credits paid or otherwise allowed to the contractor. In
determining the extent of the Government’s share in any
premium refunds or credits, any special reserves and other
refunds to which the contractor may be entitled in the
future shall be taken into account.

28.307-2  Liability.
(a) Workers ’ compensation and employer’s liability.

Contractors are required to comply with applicable Federal
and State workers’ compensation and occupational disease
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most specifically deals with, or best captures the essential
nature of, the cost at issue.

31.205  Selected costs.

31.2054  Public relations and advertising costs.
(a) “Public relations” means all functions and activities

dedicated to-
(1) Maintaining, protecting, and enhancing the image

of a concern or its products; or
(2) Maintaining or promoting reciprocal understand-

ing and favorable relations with the public at large, or
any segment of the public. The term public relations
includes activities associated with areas such as adver-
tising, customer relations, etc.
(b) “Advertising” means the use of media to promote

the sale of products or services and to accomplish the activ-
ities referred to in paragraph (d) of this subsection, regard-
less of the medium employed, when the advertiser has con-
trol over the form and content of what will appear, the
media in which it will appear, and when it will appear.
Advertising media include but are not limited to conven-
tions, exhibits, free goods, samples, magazines, newspa-
pers, trade papers, direct mail, dealer cards, window dis-
plays, outdoor advertising, radio, and television.

(c) Public relations and advertising costs include the
costs of media time and space, purchased services per-
formed by outside organizations, as well as the applicable
portion of salaries, travel, and fringe benefits of employees
engaged in the functions and activities identified in para-
graphs (a) and (b)  of this subsection.

(d) The only allowable advertising costs are those that
a r e -

(1) Specifically required by contract, or that arise
from requirements of Government contracts and that are
exclusively for-

(i) Recruiting personnel required for performing con-
tractual obligations, when considered in conjunction
with all other recruitment costs (but see 3 1.20534);

(ii) Acquiring scarce items for contract perfor-
mance; or

(iii) Disposing of scrap or surplus materials
acquired for contract performance.
(2) Costs of activities to promote sales of products

normally sold to the U.S. Government, including trade
shows, which contain a significant effort to promote
exports from the United States. Such costs are allow-
able, notwithstanding subparagraphs (f)(  1) and (3),  sub-
division (f)(4)(“)11 , and subparagraph (f)(S) of this sub-
section, subject to the limits contained in 31.205-
38(c)(2).  However, such costs do not include the costs
of memorabilia (e.g., models, gifts, and souvenirs), alco-
holic beverages, entertainment, and physical facilities
which are primarily used for entertainment rather than
product promotion.
(e) Allowable public relations costs include the following:

(1)  Costs specifically required by contract.
(2)  costs of-

(i) Responding to inquiries on company policies
and activities;

(ii) Communicating with the public, press, stock-
holders, creditors, and customers; and

(iii) Conducting general liaison with news media
and Government public relations officers, to the
extent that such activities are limited to communica-
tion and liaison necessary to keep the public informed
on matters of public concern such as notice of con-
tract awards, plant closings or openings, employee
layoffs or rehires, financial information, etc.
(3)  Costs of participation in community service activ-

ities (e.g., blood bank drives, charity drives, savings
bond drives, disaster assistance, etc.).

(4)  Costs of plant tours and open houses (but see sub-
paragraph (f)(5)  of this subsection).

(5)  Costs of keel laying, ship launching, commission-
ing, and roll-out ceremonies, to the extent specifically
provided for by contract.
(f) Unallowable public relations and advertising costs

include the following:
(1)  All public relations and advertising costs, other

than those specified in paragraphs (d) and (e) of this
subsection, whose primary purpose is to promote the
sale of products or services by stimulating interest in a
product or product line (except for those costs made
allowable under 3 1.205-38(c)),  or by disseminating
messages calling favorable attention to the contractor
for purposes of enhancing the company image to sell the
company’s products or services.

(2)  All costs of trade shows and other special events
which do not contain a significant effort to promote the
export sales of products normally sold to the U.S.
Government.

(3)  Costs of sponsoring meetings, conventions, sym-
posia, seminars, and other special events when the prin-
cipal purpose of the event is other than dissemination of
technical information or stimulation of production.

(4)  Costs of ceremonies such as (i) corporate celebra-
tions and (ii) new product announcements.

(5) Costs of promotional material, motion pictures,
videotapes, brochures, handouts, magazines, and other
media that are designed to call favorable attention to the
contractor and its activities.

(6)  Costs of souvenirs, models, imprinted clothing,
buttons, and other mementos provided to customers or
the public.

(7) Costs of memberships in civic and community
organizations.

31.2052  Automatic data processing equipment leasing
costs.
(a) This subsection applies to all contractor-leased

automatic data processing equipment WPQ as defined in
31-11
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31.001  (except as components of an end item to
be delivered to the Government), acquired under operating
leases, as defined in Statement of Financial Accounting
Standard No. 13 (FAS-13),  Accounting for Leases, issued by
the Financial Accounting Standards Board. Compliance with
3 1.205-  11 (m) requires that ADPE  acquired by means of capi-
tal leases, as defined in FAS-13,  shall be treated as purchased
assets; i.e., be capitalized and the capitalized value of such
assets be distributed over their useful lives as depreciation
charges or over the leased life as amortization charges as
appropriate. Allowability of costs related to contractor-owned
ADPE is governed by other requirements of this subpart.

(b)(l) If the contractor leases ADPE but cannot demon-
strate, on the basis of facts existent at the time of the deci-
sion to lease or continue leasing and documented in accor-
dance with paragraph (d) below, that leasing will result in
less cost to the Government over the anticipated useful life
(see paragraph (c) below), then rental costs are allowable
only up to the amount that would be allowed had the con-
tractor purchased the ADPE.

(2)  The costs of leasing ADPE are allowable only to
the extent that the contractor can annually demonstrate
in accordance with paragraph (d) below (whether or not
the term of lease is renewed or otherwise extended) that
these costs meet the following criteria:

(i) The costs are reasonable and necessary for the
conduct of the ccntractor’s  business in light of factors
such as the contractor’s requirements for ADPE,  costs
of comparable facilities, the various types of leases
available, and the terms of the rental agreement.

(ii) The costs do not give rise to a material equity
in the facilities (such as an option to renew or pur-
chase at a bargain rental or price other than that nor-
mally given to industry at large) but represent
charges only for the current use of the equipment,
including incidental service costs such as mainte-
nance, insurance, and applicable taxes.

(iii) The contracting officer’s approval was
obtained for the leasing arrangement (see subpara-
graph (d)(3)  below) when the total cost of leasing-

(A) The ADPE  is to be allocated to one or
more Government contracts which require negoti-
ating or determining costs, or

(B) ADPE in a single plant, division, or cost
center exceeds $500,000  a year and 50  percent or
more of the total leasing cost is to be allocated to
one or more Government contracts which require
negotiating or determining costs.

(3) Rental costs under a sale and leaseback arrange-
ment are allowable only up to the amount that would
have been allowed had the contractor retained title to the
ADPE.

(4)  Allowable rental costs of ADPE leased from any
division, subsidiary, or organization under a common
control are limited to the cost of ownership (excluding
interest or other costs unallowable under this Subpart
31.2  and including the cost of money (see 3 1.205-10)).
When there is an established practice of leasing the
same or similar equipment to unaffiliated lessees, rental
costs shall be allowed in accordance with subpara-
graphs (b)(l) and (2) of this subsection except that the
purchase price and costs of ownership shall be deter-
mined under 3 1.205-26(e).
(c)(l) An estimate of the anticipated useful life of the

ADPE may represent the application life (utility in a given
function), technological life (utility before becoming obso-
lete in whole or in part), or physical life (utility before wear-
ing out) depending upon the facts and circumstances and the
particular facilities involved. Each case must be evaluated
individually. In estimating anticipated useful life, the con-
tractor may use the application life if it can be demonstrated
that the ADPE has utility only in a given function and the
duration of the function can be determined. Technological
life may be used if the contractor can demonstrate that
existing ADPE must be replaced because of-

(i) Specific program objectives or contract
requirements that cannot be accomplished with the
existing ADPE;

(ii) Cost reductions that will produce identifiable
savings in production or overhead costs;

(iii) Increase in workload volume that cannot be
accomplished efficiently by modifying or augment-
ing existing ADPE;  or

(iv) Consistent pattern of capacity operation (2
l/2-3 shifts) on existing ADPE.
(2) Technological advances will not justify replacing

existing ADPE before the end of its physical life if it
will be able to satisfy future requirements or demands.

(3)  In estimating the least cost to the Government for
useful life, the cumulative costs that would be allowed if
the contractor owned the ADPE should be compared
with cumulative costs that would be allowed under any
of the various types of leasing arrangements available.
For the purpose of this comparison, the costs of ADPE
exclude interest or other unallowable costs pursuant to
this Subpart 31.2;  they include but are not limited to the
costs of operation, maintenance, insurance, depreciation,
facilities capital cost of money, rental, and the cost of
machine services, as applicable.
(d)(l) Except as provided in subparagraph (3)  of this

subsection, the contractor’s justification, under paragraph
(b) of this subsection, of the leasing decisions shall con-
sist of the following supporting data, prepared before
acquisition:

31-12 (FAC 90-43)
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within a reasonable period after their implementa-
tion; and

(B)  Has not provided the Government, either
before implementation or within a reasonable
period after it, an opportunity to review the rea-
sonableness of the changes.
(iii) The contractor’s business is such that its com-

pensation levels are not subject to the restraints that
normally occur in the conduct of competitive busi-
ness.

(iv) The contractor incurs costs for compensation
in excess of the amounts which are deductible under
the Internal Revenue Code and regulations issued
under it.

determined upon the most objective basis available.
(ii) Accruals for the cost of securities before issu-

ing the securities to the employees shall be subject to
adjustment according to the possibilities that the
employees will not receive the securities and that
their interest in the accruals will be forfeited.

(e) Domestic and foreign differential pay. (1) When per-
sonal services are performed in a foreign country, compen-
sation may also include a differential that may properly
consider all expenses associated with foreign employment
such as housing, cost of living adjustments, transportation,
bonuses, additional Federal, State, local or foreign income
taxes resulting from foreign assignment, and other related
expenses.

(c) Labor-management agreements. If costs of com-
pensation established under “arm’s length” negotiated
labor-management agreements are otherwise allowable, the
costs are reasonable if, as applied to work in performing
Government contracts, they are not determined to be
unwarranted by the character and circumstances of the
work or discriminatory against the Government. The
application of the provisions of a labor-management agree-
ment designed to apply to a given set of circumstances and
conditions of employment (e.g, work involving extremely
hazardous activities or work not requiring recurrent use of
overtime) is unwarranted when applied to a Government
contract involving significantly different circumstances and
conditions of employment (e.g., work involving less haz-
ardous activities or work continually requiring use of over-
time). It is discriminatory against the Government if it
results in employee compensation (in whatever form or
name) in excess of that being paid for similar non-
Government work under comparable circumstances.
Disallowance of costs will not be made under this para-
graph (c) unless-

(2) Although the additional taxes in subparagraph
(1) of this subsection may be considered in establish-
ing foreign overseas differential, any increased com-
pensation calculated directly on the basis of an
employee’s specific increase in income taxes is unal-
lowable. Differential allowances for additional
Federal, State, or local income taxes resulting from
domestic assignments are unallowable.
(f) Bonuses and incentive compensation. (1)  Incentive

compensation for management employees, cash bonuses,
suggestion awards, safety awards, and incentive compensa-
tion based on production, cost reduction, or efficient per-
formance are allowable provided the awards are paid or
accrued under an agreement entered into in good faith
between the contractor and the employees before the ser-
vices are rendered or pursuant to an established plan or pol-
icy followed by the contractor so consistently as to imply,
in effect, an agreement to make such payment and the basis
for the award is supported.

(1) The contractor has been permitted an opportunity
to justify the costs; and

(2)  When the bonus and incentive compensation pay-
ments are deferred, the costs are subject to the require-
ments of subparagraph (f)(l) of this subsection and of
paragraph (k) of this subsection.

(2) Due consideration has been given to whether (g) Severance pay. (1)  Severance pay, also commonly
unusual conditions pertain to Government contract referred to as dismissal wages, is a payment in addition to
work, imposing burdens, hardships, or hazards on the regular salaries and wages by contractors to workers whose
contractor’s employees, for which compensation that employment is being involuntarily terminated. Payments
might otherwise appear unreasonable is required to for early retirement incentive plans are covered in para-
attract and hold necessary personnel. graph WV I
(d) Form of payment. (1)  Compensation for personal (2)  Severance pay to be allowable must meet the gen-

services includes compensation paid or to be paid in the eral allowability criteria in subdivision (g)(2)(i)  of this
future to employees in the form of cash, corporate securi- subsection, and, depending upon whether the severance
ties, such as stocks, bonds, and other financial instruments is normal or abnormal, criteria in subdivision (g)(2)(ii)
(see paragraph (d)(2) of this subsection regarding valua- for normal severance pay or subdivision (g)(2)(iii) for
tion), or other assets, products, or services. abnormal severance pay also apply. In addition, para-

(2) When compensation is paid with securities of the graph (g)(3)  of this subsection applies if the severance
contractor or of an affiliate, the following additional cost is for foreign nationals employed outside the
restrictions apply: United States.

(i) Valuation placed on the securities shall be the
fair market value on the measurement date (i.e., the
first date the number of shares awarded is known)

(i) Severance pay is allowable only to the extent
that, in each case, it is required by (A) law; (B)
employer-employee agreement; (C) established poli-
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cy that constitutes, in effect, an implied agreement on
the contractor’s part; or (D)  circumstances of the par-
ticular employment. Payments made in the event of
employment with a replacement contractor where
continuity of employment with credit for prior length
of service is preserved under substantially equal con-
ditions of employment, or continued employment by
the contractor at another facility, subsidiary, affiliate,
or parent company of the contractor are not sever-
ance pay and are unallowable.

(ii) Actual normal turnover severance payments
shall be allocated to all work performed in the con-
tractor’s plant, or where the contractor provides for
accrual of pay for normal severances, that method
will be acceptable if the amount of the accrual is rea-
sonable in light of payments actually made for nor-
mal severances over a representative past period and
if amounts accrued are allocated to all work per-
formed in the contractor’s plant.

(iii) Abnormal or mass severance pay is of such a
conjectural nature that measurement of costs by
means of an accrual will not achieve equity to both
parties. Thus, accruals for this purpose are not allow-
able. However, the Government recognizes its obli-
gation to participate, to the extent of its fair share, in
any specific payment. Thus, allowability will be con-
sidered on a case-by-case basis.
(3) Notwithstanding the reference to geographical

area in 3 1.205-6(b)(l), under 10 U.S.C.  2324(e)(l)(M)
and 41 U.S.C. 256(e)(l)(M),  the costs of severance pay-
ments to foreign nationals employed under a service
contract performed outside the United States are unal-
lowable to the extent that such payments exceed
amounts typically paid to employees providing similar
services in the same industry in the United States.
Further, under 10 U.S.C. 2324(e)(l)(N)  and 41 U.S.C.
256(e)(l)(N),  all such costs of severance payments
which are otherwise allowable are unallowable if the
termination of employment of the foreign national is the
result of the closing of, or the curtailment of activities
at, a United States facility in that country at the request
of the government of that country; this does not apply if
the closing of a facility or curtailment of activities is
made pursuant to a status-of-forces or other country-to-
country agreement entered into with the government of
that country before November 29, 1989.  10 U.S.C.
2324(e)(3)  and 41 U.S.C.  256(e)(2)  permit the head of
the agency, or designee, to waive these cost allowability
limitations under certain circumstances (see 37.113 and
the solicitation provision at 52.237-8).
(h) Backpay.  (I) Backpay resulting from violations of

Federal labor laws or the Civil Rights Act of 1964.
Backpay may result from a negotiated settlement, order, or
court decree that resolves a violation of Federal labor laws
or the Civil Rights Act of 1964.  Such backpay falls into
3 1- 16 (FAC 90-43)

two categories: one requiring the contractor to pay employ-
ees additional compensation for work performed for which
they were underpaid, and the other resulting from other
violations, such as when the employee was improperly dis-
charged, discriminated against, or other circumstances for
which the backpay  was not additional compensation for
work performed. Backpay resulting from underpaid work is
compensation for the work performed and is allowable. All
other backpay  resulting from violation of Federal labor
laws or the Civil Rights Act of 1964  is unallowable.

(2) Other backpay.  Backpay  may also result from
payments to employees (union and nonunion) for the
difference in their past and current wage rates for work-
ing without a contract or labor agreement during labor
,management  negotiations. Such backpay  is allowable.
Backpay to nonunion employees based upon results of
union agreement negotiations is allowable only if (i) a
formal agreement or understanding exists between man-
ageme:lt and the employees concerning these payments,
or (ii) an established policy or practice exists and is fol-
lowed by the contractor so consistently as to imply, in
effect, an agreement to make such payment.
(i) Compensation based on changes in the prices of cor-

porate securities or corporate security ownership, such as
stock options, stock appreciation rights, phantom stock
plans, and junior stock conversions.

(1)  Any compensation which is calculated, or val-
ued, based on changes in the price of corporate securi-
ties is unallowable.

(2)  Any compensation represented by dividend pay-
ments or which is calculated based on dividend pay-
ments is unallowable.

(3)  If a contractor pays an employee in lieu of the
employee receiving or exercising a right, option, or ben-
efit which would have been unallowable under this
paragraph (i), such payments are also unallowable.
(i) Pension costs. (1)  A pension plan is a deferred com-

pensation plan that is established and maintained by one or
more employers to provide systematically for paying bene-
fits to plan participants after their retirement, provided that
the benefits are paid for life or are payable for life at the
option of the employee. Additional benefits such as perma-
nent and total disability and death payments and survivor-
ship payments to beneficiaries of deceased employees may
be treated as pension costs, provided the benefits are an
integral part of the pension plan and meet all the criteria
pertaining to pension costs.

(2)  Pension plans are normally segregated into two
types of plans: defined benefit or defined contribution
pension plans. The cost of all defined benefit pension
plans shall be measured, allocated, and accounted for in
compliance with the provisions of 48 CFR 9904.412,
Composition and Measurement of Pension Costs, and
48 CFR 9904.413,  Adjustment and Allocation of
Pension Cost. The costs of all defined contribution pen-
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(1) Rental costs under a sale and leaseback arrange- operating or furnishing facilities for cafeterias, dining
ment shall be allowable up to the amount that would rooms, canteens, lunch wagons, vending machines, living
have been allowed had the contractor retained title to accommodations, or similar types of services for the con-
the property. tractor’s employees at or near the contractor’s facilities.

(2) Capital leases, as defined in FAS-13, for all real
and personal property, between any related parties are
subject to the requirements of this subparagraph
3 1.205-l  l(m). If it is determined that the terms of the
lease have been significantly affected by the fact that
the lessee and lessor are related, depreciation charges
shall not be allowed in excess of those which would
have occurred if the lease contained terms consistent
with those found in a lease between unrelated parties.

(3) Assets acquired under leases that the contractor
must capitalize under FAS-  13  shall not be treated as
purchased assets for contract purposes if the leases are
covered by 3 1.205-36(b)(4).
(n) Whether or not the contract is otherwise subject to

CAS,  the requirements of 31.205-52,  which limit the
allowability of depreciation, shall be observed.

(b)  Costs of gifts are unallowable. (Gifts do not include
awards for performance made pursuant to 31.205-6(f)  or
awards made in recognition of employee achievements
pursuant to an established contractor plan or policy.)

(c) Costs of recreation are unallowable, except for the
costs of employees’ participation in company sponsored
sports teams or employee organizations designed to
improve company loyalty, team work, or physical fitness.

(d) Losses from operating food and dormitory services
may be included as costs only if the contractor’s objective is
to operate such services on a break-even basis. Losses sus-
tained because food services or lodging accommodations are
furnished without charge or at prices or rates which obviously
would not be conducive to the accomplishment of the above
objective are not allowable.. A loss may be allowed, howev-
er, to the extent that the contractor can demonstrate that
unusual circumstances exist (e.g., where the contractor must
provide food or dormitory services at remote locations where
adequate commercial facilities are not reasonably available;
or where charged but unproductive labor costs would be
excessive but for the services provided or where cessation or
reduction of food or dormitory operations will not otherwise
yield net cost savings) such that even with efficient manage-
ment, operating the services on a break-even basis would
require charging inordinately high prices, or prices or rates
higher than those charged by commercial establishments
offering the same services in the same geographical areas.
Costs of food and dormitory services shall include an alloca-
ble share of indirect expenses pertaining to these activities.

(0)  In the event of a write-down from carrying value to
fair value as a result of impairments caused by events or
changes in circumstances, allowable depreciation of the
impaired assets shall be limited to the amounts that would
have been allowed had the assets not been written down (see
3 1.205-16(g)).  However, this does not preclude a change in
depreciation resulting from other causes such as permissible
changes in estimates of service life, consumption of services,
or residual value.

31.205-12  Economic planning costs.
(a) This category includes costs of generalized long-

range management planning that is concerned with the
future overall development of the contractor’s business
and that may take into account the eventual possibility of
economic dislocations or fundamental alterations in those
markets in which the contractor currently does business
Economic planning costs do not include organization or
reorganization costs covered by 3 1.205-27.

(b) Economic planning costs are allowable as indirect
costs to be properly allocated.

(c) Research and development and engineering costs
designed to lead to new products for sale to the general
public are not allowable under this principle.

31.205-13  Employee morale, health, welfare, food ser-
vice, and dormitory costs and credits.
(a) Aggregate costs incurred on activities designed to

improve working conditions, employer-employee relations,
employee morale, and employee performance (less income
generated by these activities) are allowable, except as limit-
ed by paragraphs (b),  (c),  and (d) of this subsection. Some
examples of allowable activities are house publications,
health clinics, wellness/fitness  centers, employee counseling
services, and food and dormitory services, which include

(e) When the contractor has an arrangement authoriz-
ing an employee association to provide or operate a ser-
vice, such as vending machines in the contractor’s plant,
and retain the profits, such profits shall be treated in the
same manner as if the contractor were providing the ser-
vice (but see paragraph (f) of this subsection).

(f’)  Contributions by the contractor to an employee organi-
zation, including funds from vending machine receipts or
similar sources, may be included as costs incurred under
paragraph (a) of this subsection only to the extent that the
contractor demonstrates that an equivalent amount of the
costs incurred by the employee organization would be allow-
able if directly incurred by the contractor.

31.205-14  Entertainment costs.
Costs of amusement, diversions, social activities, and

any directly associated costs such as tickets to shows or
sports events, meals, lodging, rentals, transportation, and
gratuities are unallowable. Costs made specifically unal-
lowable under this cost principle are not allowable under
any other cost principle. Costs of membership in social,
dining, or country clubs or other organizations having the

3 1-23
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same purposes are also unallowable, regardless of whether
the cost is reported as taxable income to the employees.

31.20545  Fines, penalties, and mischarging costs.
(a) Costs of fines and penalties resulting from viola-

tions of, or failure of the contractor to comply with,
Federal, State, local, or foreign laws and regulations, are
unallowable except when incurred as a result of compli-
ance with specific terms and conditions of the contract or
written instructions from the contracting officer.

(b) Costs incurred in connection with, or related to,
the mischarging of costs on Government contracts are
unallowable when the costs are caused by, or result from,
alteration or destruction of records, or other false or
improper charging or recording of costs. Such costs
include those incurred to measure or otherwise determine
the magnitude of the improper charging, and costs
incurred to remedy or correct the mischarging, such as
costs to rescreen and reconstruct records.

31.20546  Gains  and  los ses  on  d i spos i t ion  or
impairment of depreciable property or other
capital assets.
(a) Gains and losses from the sale, retirement, or other

disposition (but see 3 1.205-  19)  of depreciable property
shall be included in the year in which they occur as credits
or charges to the cost grouping(s) in which the deprecia-
tion or amortization applicable to those assets was includ-
ed (but see paragraph (d) of this subsection). However, no
gain or loss shall be recognized as a result of the transfer
of assets in a business combination (see 3 1.205-52).

(b) Gains and losses on disposition of tangible capital
assets, including those acquired under capital leases (see
3 1.205-l  l(m)), shall be considered as adjustments of
depreciation costs previously recognized. The gain or
loss for each asset disposed of is the difference between
the net amount realized, including insurance proceeds
from involuntary conversions, and its undepreciated bal-
ance. The gain recognized for contract costing purposes
shall be limited to the difference between the acquisition
cost (or for assets acquired under a capital lease, the
value at which the leased asset is capitalized) of the asset
and its undepreciated balance (except see subdivisions
(c)(2)(i)  or (ii) of this section).

(c) Special considerations apply to an involuntary con-
version which occurs when a contractor’s property is
destroyed by events over which the owner has no control,
such as fire, windstorm, flood, accident, theft, etc., and an
insurance award is recovered. The following govern invol-
untary conversions:

(1)  When there is a cash award and the converted asset
is not replaced, gain or loss shall be recognized in the peri-
od of disposition. The gain recognized for contract costing
purposes shall be limited to the difference between the
acquisition cost of the asset and its undepreciated balance.

31-24

(2)  When the converted asset is replaced, the contrac-
tor shall either-

(i) Adjust the depreciable basis of the new asset
by the amount of the total realized gain or loss; or

(ii) Recognize the gain or loss in the period of dis-
position, in which case the Government shall partici-
pate to the same extent as outlined in subparagraph
(c)(i)  of this subsection.

(d) Gains and losses on the disposition of depreciable
property shall not be recognized as a separate charge or
credit when-

(1)  Gains and losses are processed through the depre-
ciation reserve account and reflected in the depreciation
allowable under 3 1.205-  11;  or

(2)  The property is exchanged as part of the purchase
price of a similar item, and the gain or loss is taken into con-
sideration in the depreciation cost basis of the new item.
(e) Gains and losses arising from mass or extraordinary

sales, retirements, or other disposition other than through busi-
ness combinations shall be considered on a case-by-case basis.

(f) Gains and losses of any nature arising from the sale
or exchange of capital assets other than depreciable proper-
ty shall be excluded in computing contract costs.

(g) With respect to long-lived tangible and identifiable
intangible assets held for use, no loss shall be allowed for a
write-down from carrying value to fair value as a result of
impairments caused by events or changes in circumstances
(e.g., environmental damage, idle facilities arising from a
declining business base, etc.). If depreciable property or
other capital assets have been written down from carrying
value to fair value due to impairments, gains or losses upon
disposition shall be the amounts that would have been
allowed had the assets not been written down.

31.20547  Idle facilities and idle capacity costs.
(a) “Costs of idle facilities or idle capacity,” as used in

this subsection, means costs such as maintenance, repair,
housing, rent, and other related costs; e.g., property taxes,
insurance, and depreciation.

“Facilities,” as used in this subsection, means plant or
any portion thereof (including land integral to the opera-
tion), equipment, individually or collectively, or any other
tangible capital asset, wherever located, and whether
owned or leased by the contractor.

“Idle capacity,” as used in this subsection, means the
unused capacity of partially used facilities. It is the differ-
ence between that which a facility could achieve under 100
percent operating time on a one-shift basis, less operating
interruptions resulting from time lost for repairs, setups,
unsatisfactory materials, and other normal delays, and the
extent to which the facility was actually used to meet
demands during the accounting period. A multiple-shift
basis may be used in the calculation instead of a one-shift
basis if it can be shown that this amount of usage could
normally be expected for the type of facility involved.
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(i) Losses incurred under the nominal deductible
provisions of purchased insurance, in keeping with
sound business practice, are allowable for contracts
not subject to 48  CFR 9904.416  and when the con-
tractor did not establish a self-insurance program.
Such contracts are not subject to the self-insurance
requirements of 48 CFR 9904.416.  For contracts sub-
ject to 48  CFR 9904.416,  and for those made subject
to the self-insurance requirements of that Standard as
a result of the contractor’s having established a self-
insurance program (see paragraph (a) above), actual
losses may be used as a basis for charges under a self-
insurance program when the actual amount of losses
will not differ significantly from the projected aver-
age losses for the accounting period (see 48 CFR
9904.416.50(a)(2)(ii)).  In those instances where an
actual loss has occurred and the present value of the
liability is determined under the provisions of 48 CFR
9904.416-50(a)(3)(ii),  the allowable cost shall be lim-
ited to an amount computed using as a discount rate
the interest rate determined by the Secretary of the
Treasury pursuant to 50 U.S.C. App.  1215(b)(2)  in
effect at the time the loss is recognized. However, the
full amount of a lump-sum settlement to be paid with-
in a year of the date of settlement is allowable.

(ii) Minor losses, such as spoilage, breakage, and
disappearance of small hand tools that occur in the
ordinary course of doing business and that are not
covered by insurance are allowable.
(4) The cost of insurance to protect the contractor

against the costs of correcting its own defects in mate-
rials or workmanship is unallowable. However, insur-
ance costs to cover fortuitous or casualty losses result-
ing from defects in materials or workmanship are
allowable as a normal business expense.

(5) Premiums for retroactive or backdated insurance
written to cover occurred and known losses are unallow-
able.
(b) If purchased insurance is available, the charge for

any self-insurance coverage plus insurance administration
expenses shall not exceed the cost of comparable pur-
chased insurance plus associated insurance administration
expenses.

(c) Insurance provided by captive insurers (insurers
owned by or under the control of the contractor) is con-
sidered self-insurance, and charges for it must comply
with the self-insurance provisions of 48 CFR 9904.416.
However, if the captive insurer also sells insurance to the
general public in substantial quantities and it can be
demonstrated that the charge to the contractor is based on
competitive market forces, the insurance will be consid-
ered purchased insurance.

(d) The allowability of premiums for insurance pur-
chased from fronting insurance companies (insurance
companies not related to the contractor but who reinsure
with a captive insurer of the contractor) shall not exceed
the amount (plus reasonable fronting company charges for
services rendered) which the contractor would have been
allowed had it insured directly with the captive insurer.

(e) Self-insurance charges for risks of catastrophic
losses are not allowable (see 28.308(e)).

(f) The Government is obligated to indemnify the con-
tractor only to the extent authorized by law, as expressly
provided for in the contract, except as provided in para-
graph (a)(3)  above.

(g) Late premium payment charges related to employee
deferred compensation plan insurance incurred pursuant
to Section 4007 (29  U.S.C.  1307)  or Section 4023 (29
U.S.C. 1323)  of the Employee Retirement Income
Security Act of 1974 are unallowable.

31.205-20 Interest and other financial costs.
Interest on borrowings (however represented), bond

discounts, costs of financing and refinancing capital (net
worth plus long-term liabilities), legal and professional
fees paid in connection with preparing prospectuses, costs
of preparing and issuing stock rights, and directly associ-
ated costs are unallowable except for interest assessed by
State or local taxing authorities under the conditions spec-
ified in 31.205-41  (but see 3 1.205-28).

31.205-21  Labor relations costs.
Costs incurred in maintaining satisfactory relations

between the contractor and its employees, including costs
of shop stewards, labor management committees, employ-
ee publications, and other related activities, are allowable.

31.205-22 Lobbying and political activity costs.
(a) Costs associated with the following activities are

unallowable:
(1) Attempts to influence the outcomes of any

Federal, State, or local election, referendum, initiative,
or similar procedure, through in kind or cash contribu-
tions, endorsements, publicity, or similar activities;

(2) Establishing, administering, contributing to, or
paying the expenses of a political party, campaign,
political action committee, or other organization estab-
lished for the purpose of influencing the outcomes of
elections;

‘(3)  Any attempt to influence (i) the introduction of
Federal, state, or local legislation, or (ii) the enactment
or modification of any pending Federal, state, or local
legislation through communication with any member
or employee of the Congress or state legislature
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(including efforts to influence state or local officials to
engage in similar lobbying activity), or with any gov-
ernment official or employee in connection with a
decision to sign or veto enrolled legislation;

(4) Any attempt to influence (i) the introduction of
Federal, state, or local legislation, or (ii) the enactment
or modification of any pending Federal, state, or local
legislation by preparing, distributing or using publicity
or propaganda, or by urging members of the general
public or any segment thereof to contribute to or par-
ticipate in any mass demonstration, march, rally, fund
raising drive, lobbying campaign or letter writing or
telephone campaign;

(5)  Legislative liaison activities, including atten-
dance at legislative sessions or committee hearings,
gathering information regarding legislation, and ana-
lyzing the effect of legislation, when such activities are
carried on in support of or in knowing preparation for
an effort to engage in unallowable activities; or

(6) Costs incurred in attempting to improperly influ-
ence (see 3.401),  either directly or indirectly, an
employee or officer of the Executive branch of the
Federal Government to give consideration to or act
regarding a regulatory or contract matter.
(b) The following activities are excepted from the cov-

erage of (a) above:
(1) Providing a technical and factual presentation

of information on a topic directly related to the perfor-
mance of a contract through hearing testimony, state-
ments or letters to the Congress or a state legislature,
or subdivision, member, or cognizant staff member
thereof, in response to a documented request (includ-
ing a Congressional Record notice requesting testimo-
ny or statements for the record at a regularly sched-
uled hearing) made by the recipient member, legisla-
tive body or subdivision, or a cognizant staff member
thereof; provided such information is readily obtain-
able and can be readily put in deliverable form; and
further provided that costs under this section for trans-
portation, lodging or meals are unallowable unless
incurred for the purpose of offering testimony at a
regularly scheduled Congressional hearing pursuant to
a written request for such presentation made by the
Chairman or Ranking Minority Member of the
Committee or Subcommittee conducting such hearing.

(2) Any lobbying made unallowable by paragraph
(a)(3)  of this subsection to influence state or local leg-
islation in order to directly reduce contract cost, or to
avoid material impairment of the contractor’s authority
to perform the contract.

(3) Any activity specifically authorized by statute to
be undertaken with funds from the contract.
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(c) When a contractor seeks reimbursement for indirect
costs, total lobbying costs shall be separately identified in
the indirect cost rate proposal, and thereafter treated as
other unallowable activity costs.

(d) Contractors shall submit as part of their annual
indirect cost rate proposals a certification that the require-
ments and standards of this subsection have been com-
plied with.

(e) Contractors shall maintain adequate records to
demonstrate that the certification of costs as being allow-
able or unallowable pursuant to this subsection complies
with the requirements of this subsection.

(f) Existing procedures should be utilized to resolve in
advance any significant questions or disagreements con-
cerning the interpretation or application of this subsec-
tion.

31.205-23 Losses on other contracts.
An excess of costs over income under any other con-

tract (including the contractor’s contributed portion under
cost-sharing contracts) is unallowable.

31.205-24  Maintenance and repair costs.
(a) Costs necessary for the upkeep of property (includ-

ing Government property, unless otherwise provided for)
that neither add to the permanent value of the property
nor appreciably prolong its intended life, but keep it in an
efficient operating condition, are to be treated as follows
(but see 3 1.205-  11):

(1) Normal maintenance and repair costs are allow-
able.

(2) Extraordinary maintenance and repair costs are
allowable, provided those costs are allocated to the
applicable periods for purposes of determining contract
costs (but see 3 1.109).
(b)  Expenditures for plant and equipment, including

rehabilitation which should be capitalized and subject to
depreciation, according to generally accepted accounting
principles as applied under the contractor’s established
policy or, when applicable, according to 48 CFR
9904.404, Capitalization of Tangible Assets, are allow-
able only on a depreciation basis.

31.205-25  Manufacturing and production engineering
costs.
(a) The costs of manufacturing and production engi-

neering effort as described in (1) through (4) of this para-
graph are all allowable:

(1) Developing and deploying new or improved
materials, systems, processes, methods, equipment,
tools and techniques that are or are expected to be used
in producing products or services;



FAC  9043 DECEMBER 20,1996

PART 33

PROTESTS, DISPUTES, AND APPEALS

33.000  Scope of part.
This part prescribes policies and procedures for filing

protests and for processing contract disputes and appeals.

SUBPART 33.1-PROTESTS

33.101  Definitions.
“Day,” as used in this subpart, means a calendar day,

unless otherwise specified. In the computation of any
per iod-

(a) The day of the act, event, or default from which the
designated period of time begins to run is not included; and

(b) The last day after the act, event, or default is includ-
ed unless-

(1) The last day is a Saturday, Sunday, or legal holi-
day; or

(2) In the case of a filing of a paper at any appropri-
ate administrative forum, the last day is a day on which
weather or other conditions cause the closing of the forum
for all or part of the day, in which event the next day on
which the appropriate administrative forum is open is
included.

(c) In the case of the 5-day period after a debriefing date
and the lo-day period after contract award for filing a
protest resulting in a suspension (as described at
33.104(c)),  Saturdays, Sundays, and legal holidays shall be
counted.

“Filed,” as used in this subpart, means the complete
receipt of any document by an agency before its close of
business. Documents received after close of business are
considered filed as of the next day. Unless otherwise stat-
ed, the agency close of business is presumed to be 4:30
p.m., local time.

“Interested party for the purpose of filing a protest,” as
used in this subpart, means an actual or prospective offeror
whose direct economic interest would be affected by the
award of a contract or by the failure to award a contract.

“Protest,” as used in this subpart, means a written objec-
tion by an interested party to any of the following:

(a) A solicitation or other request by an agency for
offers for a contract for the procurement of property or ser-
vices.

(b) The cancellation of the solicitation or other request.
0C An award or proposed award of the contract.

(d) A termination or cancellation of an award of the
contract, if the written objection contains an allegation that
the termination or cancellation is based in whole or in part
on improprieties concerning the award of the contract.

33.102  General.
(a) Contracting officers shall consider all protests and

seek legal advice, whether protests are submitted before or
after award and whether filed directly with the agency or
the General Accounting Office (GAO). (See 19.302  for
protests of small business status.) I

(b)  If, in connection with a protest, the head of an agen-
cy determines that a solicitation, proposed award, or award
does not comply with the requirements of law or regula-
tion, the head of the agency may-

(1) Take any action that could have been recom-
mended by the Comptroller General had the protest
been filed with the General Accounting Office; and

(2)  Pay appropriate costs as stated in 33.104(h).
(3)  R e q u i r e  t h e  awardee  t o  r e i m b u r s e  t h e

Government’s costs, as provided in this paragraph,
where a postaward protest is sustained as the result of an
awardee’s  intentional or negligent misstatement, misrep-
resentation, or miscertification.  In addition to any other
remedy available, and pursuant to the requirements of
Subpart 32.6, the Government may collect this debt by
offsetting the amount against any payment due the
awardee  under any contract between the awardee  and
the Government.

(i)  When a protest is sustained by GAO under
circumstances that may allow the Government to
seek reimbursement for protest costs, the contract-
ing officer will determine whether the protest was
sustained based on the awardee’s negligent or inten-
tional misrepresentation. If the protest was sus-
tained on several issues, protest costs shall be
apportioned according to the costs attributable to
the awardee’s actions.

(ii) The contracting officer shall review the
amount of the debt, degree of the awardee’s  fault,
and costs of collection, to determine whether a
demand for reimbursement ought to be made. If it is
in the best interests of the Government to seek reim-
bursement, the contracting officer shall notify the
contractor in writing of the nature and amount of the
debt, and the intention to collect by offset if neces-
sary. Prior to issuing a final decision, the contracting
officer shall afford the contractor an opportunity to
inspect and copy agency records pertaining to the
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debt to the extent permitted by statute and regulation,
and to request review of the matter by the head of the
contracting activity.

(iii) When appropriate, the contracting officer
shall also refer the matter to the agency debarment
official for consideration under Subpart 9.4.

(c) In accordance with 31  U.S.C.  1558,  with respect to
any protest filed with the GAO, if the funds available to the
agency for a contract at the time a protest is filed in con-
nection with a solicitation for, proposed award of, or award
of such a contract would otherwise expire, such funds shall
remain available for obligation for 100  days after the date
on which the final ruling is made on the protest. A ruling
is considered final on the date on which the time allowed
for filing an appeal or request for reconsideration has
expired, or the date on which a decision is rendered on
such appeal or request, whichever is later.

(d) Protest likely after award. The contracting officer
may stay performance of a contract within the time period
contained in subparagraph 33.104(c)(  1) if the contracting
officer makes a written determination that-

(1)  A protest is likely to be filed; and
(2) Delay of performance is, under the circum-

stances, in the best interests of the United States.
(e) An interested party wishing to protest is encour-

aged to seek resolution within the agency (see 33.103)
before filing a protest with the GAO, but may protest to
the GAO in accordance with GAO regulations (4 CFR
Part 21).

33.103  Protests to the agency.
(a) Reference. Executive Order 12979,  Agency

Procurement Protests, establishes policy on agency pro-
curement protests.

(b)  Prior to submission of an agency protest, all parties
shall use their best efforts to resolve concerns raised by an
interested party at the contracting officer level through
open and frank discussions.

(c) The agency should provide for inexpensive, infor-
mal, procedurally simple, and expeditious resolution of
protests. Where appropriate and permitted by law, the use
of alternative dispute resolution techniques, third party
neutrals, and another agency’s personnel are acceptable
protest resolution methods.

(d) The following procedures are established to resolve
agency protests effectively, to build confidence in the
Government’s acquisition system, and to reduce protests
outside of the agency:

(1) Protests shall be concise and logically presented
to facilitate review by the agency. Failure to substan-
tially comply with any of the requirements of subpara-
graph (d)(2) of this section may be grounds for dis-
missal of the protest.

(2) Protests shall include the following information:
(i)  Name, address, fax number, and telephone

number of the protester.
(ii) Solicitation or contract number.
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(iii) Detailed statement of the legal and factual
grounds for the protest, to include a description of
resulting prejudice to the protester.

(iv) Copies of relevant documents.
(v) Request for a ruling by the agency.
(vi) Statement as to the form of relief requested.
(vii) All information establishing that the

protester is an interested’party  for the purpose of fil-
ing a protest.

(viii) All information establishing the timeliness
of the protest.
(3)  All protests filed directly with the agency will be

addressed to the contracting officer or other official des-
ignated to receive protests.

(4) Interested parties may request an independent
review at a level above the contracting officer, of any
decision by the contracting officer that is alleged to have
violated a statute or regulation and thereby caused prej-
udice to the offeror. This independent review need not
be established within the contracting officer’s superviso-
ry chain.
(e) Protests based on alleged apparent improprieties in a

solicitation shall be filed before bid opening or the closing
date for receipt of proposals. In all other cases, protests
shall be filed no later than 14 days after the basis of protest
is known or should have been known, whichever is earlier.
The agency, for good cause shown, or where it determines
that a protest raises issues significant to the agency’s acqui-
sition system, may consider the merits of any protest which
is not timely filed.

(f> Action upon receipt of protest. (1) Upon receipt of
a protest before award, a contract may not be awarded,
pending resolution of the protest, unless contract award is
justified, in writing, for urgent and compelling reasons or is
determined, in writing, to be in the best interest of the
Government. Such justification or determination shall be
approved at a level above the contracting officer, or by
another official pursuant to agency procedures.

(2) If award is withheld pending resolution of the
protest, the contracting officer will inform the offerors
whose offers might become eligible for award of the
contract. If appropriate, the offerors should be request-
ed, before expiration of the time for acceptance of their
offers, to extend the time for acceptance to avoid the
need for resolicitation.  In the event of failure to obtain
such extension of offers, consideration should be given
to proceeding with award pursuant to subparagraph
(f)(l) of this section.

(3) Upon receipt of a protest within 10 days after
contract award or within 5 days after a debriefing date
offered to the protester under a timely debriefing request
in accordance with 15.1004,  whichever is later, the con-
tracting officer shall immediately suspend performance,
pending resolution of the protest within the agency,
including any review by an independent higher level
official, unless continued performance is justified, in
writing, for urgent and compelling reasons or is deter-
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are returned to the contractor from other than the
place of delivery specified in the contract, or when the
Government exercises alternate remedies, the contrac-
tor’s liability for transportation charges incurred shall
not exceed an amount equal to the cost of transporta-
tion by the usual commercial method of shipment
between the place of delivery specified in the contract
and the contractor’s plant and subsequent return.
(3) Duration of the warranty. The time period or

duration of the warranty must be clearly specified and
shall be established after consideration of such factors as
(i) the estimated useful life of the item, (ii) the nature of
the item including storage or shelf-life, and (iii) trade
practice. The period specified shall not extend the
contractor’s liability for patent defects beyond a reason-
able time after acceptance by the Government.

(4)  Notice. The warranty shall specify a reasonable
time for furnishing notice to the contractor regarding the
discovery of defects. This notice period, which shall
apply to all defects discovered during the warranty peri-
od, shall be long enough to assure that the Government
has adequate time to give notice to the contractor. The
contracting officer shall consider the following factors
when establishing the notice period:

(i) The time necessary for the Government to dis-
cover the defects.

(ii) The time reasonably required for the
Government to take necessary administrative steps
and make a timely report of discovery of the defects
to the contractor.

(iii) The time required to discover and report
defective replacements.
(5) Markings. The packaging and preservation

requirements of the contract shall require the contrac-
tor to stamp or mark the supplies delivered or other-
wise furnish notice with the supplies of the existence
of the warranty. The purpose of the markings or notice
is to inform Government personnel who store, stock,
or use the supplies that the supplies are under warran-
ty. Markings may be brief but should include (i) a
brief statement that a warranty exists, (ii) the sub-
stance of the warranty, (iii) its duration, and (iv) who
to notify if the supplies are found to be defective. For
commercial items (see 46.709), the contractor’s trade
practice in warranty marking is acceptable if sufficient
information is presented for supply personnel and
users to identify warranted supplies.

(6) Consistency. Contracting officers shall ensure that
the warranty clause and any other warranty conditions in
the contract (e.g., in the specifications or an inspection
clause) are consistent. To the extent practicable, all of the
warranties to be contained in the contract should be
expressed in the warranty clause.

46.707  Pricing aspects of fixed-price incentive contract
warranties.
If a fixed-price incentive contract contains a warranty

(see 46.708),  the estimated cost of the warranty to the con-
tractor should be considered in establishing the incentive
target price and the ceiling price of the contract. All costs
incurred, or estimated to be incurred, by the contractor in
complying with the warranty shall be considered when
establishing the total final price. Contractor compliance
with the warranty after the establishment of the total final
price shall be at no additional cost to the Government.

46.708  Warranties of data.
Warranties  of data shall be developed and used in accor-

dance with agency regulations.

46.709  Warranties of commercial items.
The contracting officer should take advantage of com-

mercial warranties, including extended warranties, where
appropriate and in the Government’s best interests, offered
by the contractor for the repair and replacement of commer-
cial items (see Part 12).

46.710  Contract clauses.
The clauses and alternates prescribed in this section may

be used in solicitations and contracts in which inclusion of a
warranty is appropriate (see 46.709  for warranties for com-
mercial items). However, because of the many situations
that may influence the warranty terms and conditions appro-
priate to a particular acquisition, the contracting officer may
vary the terms and conditions of the clauses and alternates
to the extent necessary. The alternates prescribed in this
section address the clauses; however, the conditions pertain-
ing to each alternate must be considered if the terms and
conditions are varied to meet a particular need.

(a)(l) The contracting officer may insert a clause sub-
stantially the same as the clause at 52.246-17,  Warranty of
Supplies of a Noncomplex Nature, in solicitations and con-
tracts for noncomplex items when a fixed-price supply con-
tract is contemplated and the use of a warranty clause has
been approved under agency procedures.

(2) If it is desirable to specify that necessary trans- 1
portation incident to correction or replacement will be at
the Government’s expense (as might be the case if, for
example, the cost of a warranty would otherwise be pro-
hibitive), the contracting officer may use the clause with
its Alternate II.

(3)  If the supplies cannot be obtained from another 1
source, the contracting officer may use the clause with its
Alternate III.

(4)  If a fixed-price incentive contract is contemplated, 1
the contracting officer may use the clause with its
Alternate IV.

(FAC 90-43) 46-11



FAC  90-41  AUGUST 8,1996

46.800 FEDERAL ACQUISITION  REGULATION (FAR)
(5)  If it is anticipated that recovery of the warranted

items will involve considerable Government expense for
disassembly and/or reassembly of larger items, the con-
tracting officer may use the clause with its Alternate V.
(b)(l) The contracting officer may insert a clause sub-

stantially the same as the clause at 52.246-  18,  Warranty of
Supplies of a Complex Nature, in solicitations and contracts
for deliverable complex items when a fixed-price supply or
research and development contract is contemplated and the
use of a warranty clause has been approved under agency
procedures.

(2)  If it is desirable to specify that necessary trans-
portation incident to correction or replacement will be at
the Government’s expense (as might be the case if, for
example, the cost of a warranty would otherwise be pro-
hibitive), the contracting officer may use the clause with
its Alternate II.

(3)  If a fixed-price incentive contract is contemplated,
the contracting officer may use the clause with its
Alternate III.

(4)  If it is anticipated that recovery of the warranted
item will involve considerable Government expense for
disassembly and/or reassembly of larger items, the con-
tracting officer may use the clause with its Alternate IV
(c)(l) The contracting officer may insert a clause sub-

stantially the same as the clause at 52.246-19,  Warranty of
Systems and Equipment under Performance Specifications
or Design Criteria, in solicitations and contracts when per-
formance specifications or design are of major importance;
a fixed-price supply, service, or research and development
contract for systems and equipment is contemplated; and
the use of a warranty clause has been approved under agen-
cy procedures.

(2)  If it is desirable to specify that necessary trans-
portation incident to correction or replacement will be at
the Government’s expense (as might be the case if, for
example, the cost of a warranty would otherwise be pro-
hibitive), the contracting officer may use the clause with
its Alternate I.

(3)  If a fixed-price incentive contract is contemplated,
the contracting officer may use the clause with its
Alternate II.

(4)  If it is anticipated that recovery of the warranted
item will involve considerable Government expense for
disassembly and/or reassembly of larger items, the con-
tracting officer may use the clause with its Alternate III.
(d) The contracting officer may insert a clause substan-

tially the same as the clause at 52.246-20,  Warranty of
Services, in solicitations and contracts for services when a
fixed-price contract for services is contemplated and the use
of warranty clause has been approved under agency proce-
dures; unless a clause substantially the same as the clause at
52.246-19,  Warranty of Systems and Equipment under
46-12 (FAC 90-43)

Performance Specifications or Design Criteria, has been
used.

(e)(l) The contracting officer may insert a clause sub-
stantially the same as the clause at 52.246-21,  Warranty of
Construction, in solicitations and contracts when a fixed-
price construction contract (see 46.705(c))  is contemplated
and the use of a warranty clause has been approved under
agency procedures.

(2)  If the Government specifies in the contract the use
of any equipment by “brand name and model,” the con-
tracting officer may use the clause with its Alternate I.

SUBPART 46.8-CONTRACTOR  LIABILITY FOR
LOSS OF OR DAMAGE TO PROPERTY OF THE

GOVERNMENT

46.800  Scope of subpart.
This subpart prescribes policies and procedures for limit-

ing contractor liability for loss of or damage to property of
the Government that (a) occurs after acceptance and (b)
results from defects or deficiencies in the supplies delivered
or services performed.

46.801  Applicability.
(a) This subpart applies to contracts other than those for

(1)  information technology, including telecommunications,
(2) construction, (3) architect-engineer services, and (4)
maintenance and rehabilitation of real property. This sub-
part does not apply to items priced at or based on catalog or
market prices except as indicated in 46.804.

(b)  See Subpart 46.7,  Warranties, for policies and proce-
dures concerning contractor liability caused by noncon-
forming technical data.

46.802  Definition.
“High-value item,” as used in this subpart, means a con-

tract end item that (a) has a high unit cost (normally exceed-
ing $100,000  per unit), such as an aircraft, an aircraft
engine, a communication system, a computer system, a mis-
sile, or a ship, and (b)  is designated by the contracting offi-
cer as a high-value item.

46.803  Policy.
(a) General. The Government will generally act as a

self-insurer by relieving contractors, as specified in this sub-
part, of liability for loss of or damage to property of the
Government that (1) occurs after acceptance of supplies
delivered or services performed under a contract and (2)
results from defects or deficiencies in the supplies or ser-
vices. However, the Government will not relieve the con-
tractor of liability for loss of or damage to the contract end
item itself, except for high-value items.

(b)  High-value items. In contracts requiring delivery of
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high-value items, the Government will relieve contractors
of contractual liability for loss of or damage to those items.
However, this relief shall not limit the Government’s rights
arising under the contract to-

(1) Have any defective item or its components cor-
rected, repaired, or replaced when the defect or deficien-
cy is discovered before the loss of or damage to a high-
value item occurs; or

(2) Obtain equitable relief when the defect or defi-
ciency is discovered after such loss or damage occurs.
(c) Exception. The Government will not provide con-

tractual relief under paragraphs (a) and (b)  of this section
when contractor liability can be preserved without increas-
ing the contract price.

(d) Limitations. Subject to the specific terms of the limi-
tation of liability clause included in the contract,the  relief
provided under paragraphs (a) and (b)  of this section does
not apply-

(1) To the extent that contractor liability is expressly pro-
vided under a contract clause authorized by this regulation;

(2)  When a defect or deficiency in, or Government’s
acceptance of, the supplies or services results from will-
ful misconduct or lack of good faith on the part of the
contractor’s managerial personnel; or

(3)  To the extent that any contractor insurance, or self-
insurance reserve, covers liability for loss or damage suf-
fered by the Government through purchase or use of the
supplies delivered or services performed under the contract.

46.804 Items priced at or based on catalog or market
prices.
Contractors generally (a) carry product liability or similar

insurance, or maintain a reserve for self-insurance, covering
liability arising from defective items and (b)  reflect its cost
in catalog or market prices. Therefore, for items being priced
at or based on catalog or market prices (see 15.804-l  (b)(2)),
contracting officers should not provide relief under the poli-
cy in 46.803  by including a clause prescribed in 46.805,
unless they obtain an appropriate reduction from the catalog

or market price to reflect reduced contractor liability.

46.805  Contract clauses.
(a) Contracts that exceed the simplified acquisition

threshozd. The contracting officer shall insert the appropri-
ate clause or combination of clauses specified in subpara-
graphs (a)(l) through (a)(5)  of this section in solicitations
and contracts when the contract amount is expected to be in
excess of the simplified acquisition threshold and the con-
tract is subject to the requirements of this subpart as indicat-
ed in 46.801:

(1) In contracts requiring delivery of end items that
are not high-value items, insert the clause at 52.246-23,
Limitation of Liability.

(2) In contracts requiring delivery of high-value
items, insert the clause at 52.246-24,  Limitation of
Liability-High Value Items.

(3)  In contracts requiring delivery of both high-value
items and other end items, insert both clauses prescribed
in (a)(l) and (a)(2) of this section, Alternate I of the
clause at 52.246-24,  and identify clearly in the contract
schedule the line items designated as high-value items.

(4)  In contracts requiring the performance of services,
inse r t  the  c lause  a t  52.246-25,  Limi ta t ion  of
Liability-Services.

(5)  In contracts requiring both the performance of ser-
vices and the delivery of end items, insert the clause pre-
scribed in subparagraph (a)(4)  of this section and the
appropriate clause or clauses prescribed in subparagraph
(a)(l), (2),  or (3)  of this section, and identify clearly in
the contract schedule any high-value line items.
(b) Acquisitions at or below the simplified acquisition

threshold. The clauses prescribed by paragraph (a) of this
section are not required for contracts at or below the simpli-
fied acquisition threshold. However, in response to a contrac-
tor’s specific request, the contracting officer may insert the
clauses prescribed in paragraph (a)(l) or (a)(4)  of this section
in a contract at or below the simplified acquisition threshold
and may obtain any price reduction that is appropriate.

I
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of Work.
Liquidated Damages-Supplies, Services, or

Research and Development.
Liquidated Damages-Construction.
Time Extensions.
Notice of Priority Rating for National Defense

Use.
Defense Priority and Allocation Requirements.
Variation in Quantity.
Delivery of Excess Quantities.
Variation in Estimated Quantity.
Instructions to Offerors-Commercial Items.
Evaluation-Commercial Items.
Offeror Representations and Certifications-

Commercial Items.
Contract Terms and Conditions-Commercial

Items.
Contract Terms and Conditions Required to

Implement Statutes or Executive Orders-
Commercial Items.

Fast Payment Procedure.
Invoices.
Notice To Supplier.
Solicitation Definitions-Sealed Bidding.
Type of Business Organization-Sealed

Bidding.
Amendments to Invitations for Bids.
False Statements in Bids.
Submission of Bids.
Explanation to Prospective Bidders.
Late Submissions, Modifications, and

Withdrawals of Bids.
[Reserved]
Failure to Submit Bid.
Contract Award-Sealed Bidding.
[Reserved]
Preparation of Bids.
Telegraphic Bids.
Place of Performance-Sealed Bidding.
Period for Acceptance of Bids.
Minimum Bid Acceptance Period.
Affiliated Bidders.
Preparation of Bids-Construction.

52.2  14-24
52.214-25
52.214-26
52.214-27

52.214-28

52.214-29
52.2  14-30

52.214-31
52.214-32

52.214-33

52.214-34
52.214-35
52.215-1
52.215-2
52.215-3
52.215-4
52.215-5
52.215-6
52.215-7

52.215-8 Amendments to Solicitations.
52.215-9 Submission of Offers.
52.215-10 Late Submissions, Modifications, and

52.215-11
52.215-12
52.215-13
52.215-14
52.215-15
52.215-16
52.215-17
52.215-18
52.215-19
52.2  15-20
52.215-21
52.2  15-22

52.2  15-23

52.2  15-24
52.2  15-25

52.215-26

Contract Award-Sealed Bidding-Construction.
Bid Samples.
Descriptive Literature.
Evaluation of Bids for Multiple Awards.
Late Submissions, Modifications, and

Withdrawals of Technical Proposals under
Two-Step Sealed Bidding.

Multiple Technical Proposals.
Step Two of Two-Step Sealed Bidding.
Audit and Records-Sealed Bidding.
Price Reduction for Defective Cost or Pricing

Data-Modifications-Sealed Bidding.
Subcontractor Cost or Pricing

Data-Modifications-Sealed Bidding.
Order of Precedence-Sealed Bidding.
Annual Representations and Certifications-

Sealed Bidding.
Facsimile Bids.
Late Submissions, Modifications, and

Withdrawals of Bids (Overseas).
Late Submissions, Modifications, and

Withdrawals of Technical Proposals under
Two-Step Sealed Bidding (Overseas).

Submission of Offers in the English Language.
Submission of Offers in U.S. Currency.
[Reserved]
Audit and Records-Negotiation.
Solicitation for Information or Planning Purposes.
Notice of Possible Standardization.
Solicitation Definitions.
Type of Business Organization.
Unnecessarily Elaborate Proposals or

Quotations.

Withdrawals of Proposals.
Authorized Negotiators.
Restriction on Disclosure and Use of Data.
Preparation of Offers.
Explanation to Prospective Offerors.
Failure to Submit Offer.
Contract Award.
Telegraphic Proposals.
Facsimile Proposals.
Period for Acceptance of Offer.
Place of Performance.
Changes or Additions to Make-or-Buy Program.
Price Reduction for Defective Cost or Pricing

Data.
Price Reduction for Defective Cost or Pricing

Data-Modifications.
Subcontractor Cost or Pricing Data.
Subcontractor Cost or Pricing

Data-Modifications.
Integrity of Unit Prices.
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52.215-27 Termination of Defined Benefit Pension Plans.
52.215-28-

52.215-29  [Reserved]
52.215-30
52.215-31
52.215-32
52.215-33
52.215-34
52.215-35

Facilities Capital Cost of Money.
Waiver of Facilities Capital Cost of Money.
[Reserved]
Order of Precedence.
Evaluation of Offers for Multiple Awards.
Annual Representations and Certifications-

Negotiation.
52.215-36 Late Submissions, Modifications, and With-

52.215-37
52.215-38
52.215-39

drawals of Proposals (Overseas).
[Reserved]
Preparation of Offers-Construction.
Reversion or Adjustment of Plans for Post-

52.215-40
52.215-41

52.215-42

52.215-43
52.216-1
52.216-2

52.216-3

52.216-4

52.216-5
52.216-6
52.216-7
52.216-8
52.216-9
52.216-10
52.216-11
52.216-12
52.216-13
52.216-14
52.216-15
52.216-16
52.216-17
52.216-18
52.216-19
52.216-20
52.216-21
52.216-22
52.216-23
52.216-24
52.216-25
52.216-26

52.216-27

retirement Benefits Other Than Pensions
mw*

Notification of Ownership Changes.
Requirements for Cost or Pricing Data or

Information Other Than Cost or Pricing
Data.

Requirements for Cost or Pricing Data or
Information Other Than Cost or Pricing
Data-Modifications.

Audit-Commercial Items.
Type of Contract.
Economic  Pr ice  Adjus tment -S tandard

Supplies.
Economic Price Adjustment-Semistandard

Supplies.
Economic Price Adjustment-Labor and

Material.
Price Redetermination-Prospective.
Price Redetermination-Retroactive.
Allowable Cost and Payment.
Fixed Fee.
Fixed Fee-Construction.
Incentive Fee.
Cost Contract-No Fee.
Cost-Sharing Contract-No Fee.
Allowable Cost and Payment-Facilities.
Allowable Cost and Payment-Facilities Use.
Predetermined Indirect Cost Rates.
Incentive Price Revision-Firm Target.
Incentive Price Revision-Successive Targets.
Ordering.
Order Limitations.
Definite Quantity.
Requirements.
Indefinite Quantity.
Execution and Commencement of Work.
Limitation of Government Liability.
Contract Definitization.
Payments of Allowable Costs Before Defini-

tization.
Single or Multiple Awards.

52.2  16-28

52.217-1
52.217-2
52.217-3
52.217-4

52.217-5
52.217-6
52.217-7

52.217-8
52.217-9
52.218
52.219-1
52.219-2
52.219-3-

52.219-5
52.219-6
52.219-7
52.219-8

52.219-9

52.219-10
52.219-11
52.219-12
52.219-13
52.219-14
52.219-15

52.219-16
52.219-17
52.219-18

52.219-19

52.219-20
52.219-21

52.220-
52.22 1

52.222-  1
52.222-2
52.222-3
52.222-4

52.222-5
52.222-6
52.222-7
52.222-8
52.222-9

Multiple Awards for Advisory and Assistance
Services.

[Reserved]
Cancellation Under Multiyear Contracts.
Evaluation Exclusive of Options.
Evaluation of Options Exercised at Time of

Contract Award.
Evaluation of Options.
Option for Increased Quantity.
Option for Increased Quantity-Separately

Priced Line Item.
Option to Extend Services.
Option to Extend the Term of the Contract.
[Reserved]
Small Business Program Representations.
Equal Low Bids.

[Reserved]
Notice of Total Small Business Set-Aside.
Notice of Partial Small Business Set-Aside.
Utilization of Small, Small Disadvantaged

and Women-Owned Small  Business
Concerns.

Small, Small Disadvantaged and Women-
Owned Small Business Subcontracting Plan.

Incentive Subcontracting Program.
Special 8(a) Contract Conditions.
Special 8(a) Subcontract Conditions.
[Reserved]
Limitations on Subcontracting.
Notice of Participation by Organizations for the

Handicapped.
Liquidated Damages-Subcontracting Plan.
Section 8(a) Award.
Notification of Competition Limited to Eligible

8 (a) Concerns.
Small Business Concern Representation for the

Small Business Competitiveness Demon-
stration Program.

Notice of Emerging Small Business Set-Aside.
Small Business Size Representation for

Targeted Industry Categories under the
Small Business Competitiveness Demon-
stration Program.

[Reserved]
Notice to the Government of Labor Disputes.
Payment for Overtime Premiums.
Convict Labor.
Contract Work Hours and Safety Standards

Act-Overtime Compensation.
[Reserved]
Davis-Bacon Act.
Withholding of Funds.
Payrolls and Basic Records.
Apprentices and Trainees.
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52.222-  10 Compliance with Copeland  Act Require-
ments.

52.222-  11 Subcontracts (Labor Standards).
52.222-  12 Contract Termination-Debarment.
52.222-  13 Compliance with Davis-Bacon and Related Act

Regulations.
52.222-  14 Disputes Concerning Labor Standards.
52.222-  15 Certification of Eligibility.
52.222-16  Approval of Wage Rates.
52.222-  17 Labor Standards for Construction Work-

Facilities Contracts.

I
52.222-  18-

52.222-  19  [Reserved]
52.222-20  Walsh-Healey Public Contracts Act.
52.222-21 Certification of Nonsegregated Facilities.
52.222-22  Previous Contracts and Compliance

Reports.
52.222-23 Notice of Requirement for Affirmative

Action to Ensure Equal Employment
Opportunity.

52.222-24  Preaward On-Site Equal Opportunity Compli-
ance Review.

52.222-25  Affirmative Action Compliance.
52.222-26  Equal Opportunity.
52.222-27  Affirmative Action Compliance Requirements

for Construction.
52.222-28 Equal Opportunity Preaward Clearance of

Subcontracts.
52.222-29  Notification of Visa Denial.
52.222-30-

52.222-34 [Reserved]
52.222-35 Affirmative Action for Special Disabled and

Vietnam Era Veterans.
52.222-36 Affirmative Action for Handicapped

Workers.
52.222-37  Employment Reports on Special Disabled

Veterans and Veterans of the Vietnam Era.
52.222-38-

52.222-39 [Reserved]
52.222-40  [Reserved]
52.222-41 Service Contract Act of 1965,  as Amended.
52.222-42 Statement of Equivalent Rates for Federal

Hires.
52.222-43 Fair Labor Standards Act and Service Contract

Act-Price Adjustment (Multiple Year and
Option Contracts).

52.222-44 Fair Labor Standards Act and Service Contract
Act-Price Adjustment.

52.222-45  [Reserved]
52.222-46 Evaluation of Compensation for Professional

Employees.
52.222-47 SCA Minimum Wages and Fringe Benefits

Applicable to Successor Contract Pursuant
to Predecessor Contractor Collective
Bargaining Agreements (CBA).

52.222-48 Exemption from Application of Service

4

Contract Act Provisions for Contracts for .
Maintenance, Calibration, and/or Repair
of Certain Information Technology,
Scientific and Medical, and/or Office and
Business Equipment-Contractor
Certification.

52.222-49 Service Contract Act-Place of Performance
Unknown.

52.223-l Clean Air and Water Certification.
52.223-2 Clean Air and Water.
52.223-3 Hazardous Material Identification and Material

Safety Data.
52.223-4 Recovered Material Certification.
52.223-5 Certification Regarding A Drug-Free

Workplace.
52.223-6  Drug-Free Workplace.
52.223-7 Notice of Radioactive Materials.
52.223-8 Estimate of Percentage of Recovered Material

for Designated Items to be Used in the
Performance of the Contract.

52.223-9 Certification of Percentage of Recovered
Material Content for EPA Designated Items
Used in Performance of the Contract.

52.223-  10 Waste Reduction Program.
52.223-  11 Ozone-Depleting Substances.
52.223-  12 Refrigeration Equipment and Air Conditioners.
52.223-  13 Certification of Toxic Chemical Release

Reporting.
52.223-  14 Toxic Chemical Release Reporting.
52.224-  1 Privacy Act Notification.
52.224-2  Privacy Act.
52.225-  1 Buy American Certificate.
52.225-2 Waiver of Buy American Act for Civil Aircraft

and Related Articles.
52.225-3 Buy American Act-Supplies.
52.225-4 Evaluation of Foreign Currency Offers.
52.225-5 Buy American Act-Construction Materials.
52.225-6 Balance of Payments Program Certificate.
52.225-7 Balance of Payments Program.
52.225-8 Buy American Act-Trade Agreements-

Balance of Payments Program Certificate.
52.225-9 Buy American Act-Trade Agreements-

Balance of Payments Program.
52.225-10  Duty-Free Entry.
52.225-l 1 Restrictions on Certain Foreign Purchases.
52.225-l 2 -

52.225- 13  [Reserved]
52.225-  14 Inconsistency Between English Version and

Translation of Contract.
52.225-  15 Buy American Act-Construction Materials

under Trade Agreements Act and North
American Free Trade Agreement.

52.225-  16-
52.225-17[Reserved]

52.225-  18 European Union Sanction for End Products.
52.225-  19 European Union Sanction for Services.

.



PART 52-SOLICITATION PROVISIONS AND CONTRACT CLAUSES 52.204-4
cation or requirements. If, despite reasonable efforts, the
Contractor determines that the continuation of work under this
contract is not practicable because of the change in security clas-
sification or requirements, the Contractor shall notify the
Contracting Officer in writing. Until resolution of the problem is
made by the Contracting Officer, the Contractor shall continue
safeguarding all classified material as required by this contract.

(f) After receiving the written notification, the Contracting
Officer shall explore the circumstances surrounding the pro-
posed change in security classification or requirements, and
shall endeavor to work out a mutually satisfactory method
whereby the Contractor can continue performance of the work
under this contract.

(g)  If, 15 days after receipt by the Contracting Officer of
the notification of the Contractor’s stated inability to proceed,
(1) the application to this contract of the change in security
classification or requirements has not been withdrawn, or (2) a
mutually satisfactory method for continuing performance of
work under this contract has not been agreed upon, the
Contractor may request the Contracting Officer to terminate
the contract in whole or in part. The Contracting Officer shall
terminate the contract in whole or in part, as may be appropri-
ate, and the termination shall be deemed a termination under
the terms of the Termination for the Convenience of the
Government clause.

ALternate  II (APR 1984).  If employee identification is
required for security or other reasons in a construction contract
or architect-engineer contract, add the following paragraph (e)
to the basic clause:

(e)  The Contractor shall be responsible for furnishing to each
employee and for requiring each employee engaged on the work
to display such identification as may be approved and directed by
the Contracting Officer. All prescribed identification shall imme-
diately be delivered to the Contracting Officer, for cancellation
upon the release of any employee. When required by the
Contracting Officer, the Contractor shall obtain and submit finger-
prints of all persons employed or to be employed on the project.

52.204-3  Taxpayer Identification.
As prescribed in 4.904,  insert the following provision:

TAXPAYER  IDENTIFICATION (MAR 1994)
(a) Definitions.
“Common parent,” as used in this solicitation provision,

means that corporate entity that owns or controls an affiliated
group of corporations that files its Federal income tax returns on
a consolidated basis, and of which the offeror is a member.

“Corporate status,” as used in this solicitation provision,
means a designation as to whether the offeror is a corporate enti-
ty, an unincorporated entity (e.g., sole proprietorship or partner-
ship), or a corporation providing medical and health care ser-
vices.

“Taxpayer Identification Number (TIN),” as used in this
solicitation provision, means the number required by the IRS to
be used by the offeror in reporting income tax and other returns.

(b) All offerors are required to submit the information

required in paragraphs (c)  through (e)  of this solicitation provi-
sion in order to comply with reporting requirements of 26
U.S.C.  6041,6041A,  and 605OM  and implementing regulations
issued by the Internal Revenue Service (IRS). If the resulting
contract is subject to the reporting requirements described in
FAR 4.903,  the failure or refusal by the offeror to furnish the
information may result in a 31  percent reduction of payments
otherwise due under the contract.

(c) Taxpayer Identijkation  Number (TIN).
q ITIN: .
Cl TIN has been applied for.
q TIN is not required because:

Cl Offeror is a nonresident alien, foreign corporation, or
foreign partnership that does not have income effectively con-
nected with the conduct of a trade or business in the U.S. and
does not have an office or place of business or a fiscal paying
agent in the U.S.;

Cl Offeror is an agency or instrumentality of a foreign
government;

Cl Offeror is an agency or instrumentality of a Federal,
state, or local government;

0 Other. State basis.
(d) Corporate Status.
0 Corporation providing medical and health care services, or

engaged in the billing and collecting of payments for such ser-
vices;

Cl Other corporate entity;
Cl Not a corporate entity:

Cl Sole proprietorship
Cl Partnership
Cl Hospital or extended care facility described in 26 CFR

501(c)(3)  that is exempt from taxation under 26  CFR 501(a).
(e) Common Parent.
Cl Offeror is not owned or controlled by a common parent as

defined in paragraph (a) of this clause.
Cl Name and TIN of common parent:
Name

(End of provision)

52.204-4  Printing/Copying Double-Sided on Recycled
Paper.
As prescribed in 4.304,  insert the following clause:

PRINTING/COPYING DOUBLE-SIDED ON RECYCLED
PAPER  (JUN  1996)

(a) In accordance with Executive Order 12873,  dated
October 20,1993,  as amended by Executive Order 12995,  dated
March 25,  1996,  the Offeror/Contractor is encouraged to submit
paper documents, such as offers, letters, or reports, that are
printed/copied double-sided on recycled paper that has at least
20  percent postconsumer material.

(b) The 20  percent standard applies to high-speed copier
paper, offset paper, forms bond, computer printout paper, car-
bonless paper, file folders, white woven envelopes, and other
uncoated printed and writing paper, such as writing and
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52.204-5 FEDERAL ACQUISITION  REGULATION (FAR)

office paper, book paper, cotton fiber paper, and cover stock.
An alternative to meeting the 20  percent postconsumer mate-
rial standard is 50  percent recovered material content of cer-
tain industrial by-products.

(End of clause)

I

52.204-5  Women-Owned Business.
As prescribed in 4.603(b),  insert the following provision:

WOMEN-OWNED BUSINESS (OCT  1995)
(a) Representation. The offeror represents that it Cl is, Cl is

not a women-owned business concern.
(b) DeBnition. “Women-owned business concern,” as used

in this provision, means a concern which is at least 51 percent
owned by one or more women; or in the case of any publicly
owned business, at least 51  percent of the stock of which is
owned by one or more women; and whose management and
daily business operations are controlled by one or more women.

(End of provision)

52.204-6  Contractor Identification Number-Data
Universal Numbering System (DUNS) Number.
As prescribed in 4.603(a),  insert the following provision:

CONTRACTOR IDENTIFICATION NUMBER-DATA UNI-
VERSAL NUMBERING SYSTEM (DUNS) NUMBER

(DEC  1996)
(a) “Contractor Identification Number,” as used in this pro-

vision, means “Data Universal Numbering System (DUNS)
number,” which is a nine-digit number assigned by Dun and
Bradstreet Information Services.

(b)  Contractor identification is essential for complying with
statutory contract reporting requirements. Therefore, the offeror
is requested to enter, in the block with its name and address on
the Standard Form 33 or similar document, the annotation
“DUNS” followed by the DUNS number which identifies the
offeror’s name and address exactly as stated in the offer.

(c)  If the offeror does not have a DUNS number, it should
contact Dun and Bradstreet directly to obtain one. A DUNS
number will be provided immediately by telephone at no charge
to the offeror. For information on obtaining a DUNS number,
the offeror should call Dun and Bradstreet at l-800-333-0505.
The offeror should be prepared to provide the following infor-
mation:

(1) Company name.
(2) Company address.
(3)  Company telephone number.
(4) Line of business.
(5) Chief executive officer/key manager.
(6)  Date the company was started.
(7)  Number of people employed by the company.
(8) Company affiliation.

(d) Offerors located outside the United States may obtain the
location and phone number of the local Dun and Bradstreet
Information Services office from the Internet Home Page at
http://www.dbisna.com/dbis/customer/custlist.htm.  If an offeror
is unable to locate a local service center, it may send an e-mail

52-16

to Dun and Bradstreet at globalinfo@dbisma.com.
(End of provision)

52.205-52.206  [Reserved]

52.207-l Notice of Cost Comparison (Sealed-Bid).
As prescribed in 7.305(a),  insert the following provision:

NOTICE OF COST COMPARISON
(SEALED-BID) (FEB  1993)

(a) This solicitation is part of a Government cost compari-
son to determine whether accomplishing the specified work
under contract or by Government performance is more eco-
nomical. If Government performance is determined to be more
economical, this solicitation will be canceled and no contract
will be awarded.

(b)  The Government’s cost estimate for performance by
the Government will be based on the work statement in this
solicitation and will be submitted by designated agency
personnel to the Contracting Officer in a sealed envelope
not later than the time set for bid opening. At the public bid
opening, the Contracting Officer will open the bids and the
envelope containing the cost estimate for Government per-
formance and announce the result. This announcement will
be based on an initial comparison of the cost of
Government performance with the cost of contract perfor-
mance, as indicated on the cost comparison form.

(c) The abstract of bids, completed cost comparison
form, and detailed data supporting the cost estimate for
Government performance will be made available to inter-
e s t ed  pa r t i e s f o r  r e v i e w for a period of

[insert a number from 15 to 30,
depending on the complexity of the matter (see
7.306(a)(  1 )(iv))] working days, beginning with the date the
documents are available to interested parties. The
Government will not make a final determination either for
contract or Government performance during this period.
During this period, directly affected parties may file with
the Contracting Officer written requests, based on specific
objections, for administrative review of the cost compari-
son result under the agency appeals procedures. The
appeals procedure shall be used only to resolve questions
concerning the calculation of the cost comparison and will
not apply to decisions regarding selection of one bidder in
preference to another. Agency determinations under the
appeals procedure shall be final.

(d) After evaluation of bids and resolution of any requests
under the appeals procedure, the Contracting Officer will either
award a contract or cancel this solicitation. The completed cost
comparison analysis will be made available to interested parties.

(e)  A cost estimate for Government performance is consid-
ered a bid for purposes of this solicitation’s Late Modifications
of Bids or Withdrawal of Bids provision, and a late modification
that displaces an otherwise low cost estimate for Government
performance shall not be considered.

(End of provision)
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52.207-2 Notice of Cost Comparison (Negotiated).
As prescribed in 7.305(b),  insert the following provision:

NOTICE OF COST COMP&ISON
(NEGOTIATED) (FEB  1993)

(a) This solicitation is part of a Government cost comparison
to determine whether accomplishing the specified
work under contract or by Government performance is more
economical. If Government performance is determined to be
more economical, this solicitation will be canceled and no con-
tract will be awarded.

(b)  The Government’s cost estimate for performance by the
Government will be based on the work statement in this solicita-
tion and will be submitted by designated agency personnel to
the Contracting Officer in a sealed envelope not later than the
time set for receipt of initial proposals.

(c)  After completion of proposal evaluation, negotiation, and
selection of the most advantageous proposal, the Contracting
Officer, in the presence of the preparer of the cost estimate for
Government performance, will open the sealed cost estimate
envelope. These officials will make a cost comparison before
public announcement. Depending on whether the cost compari-
son result favors performance under contract or Government
performance, the procedure in either subparagraph (1)  or (2)  fol-
lowing applies:

(1)  If the result of the cost comparison favors perfor-
mance under contract and administrative approval is
obtained, the Contracting Officer will award a contract and
publicly reveal the completed cost comparison form showing
the cost estimate for Government performance, its detailed
supporting data, and the Contractor’s name. However, this
award is conditioned on the offer remain-ing the more eco-
nomical alternative after (i) completion of a public review
period of [insert a numeralfrom  15 to 30,  depend-
ing upon the complexity of the matter (see 7.306(b)(3))]
working days beginning with the date this information is
available to interested parties and (ii) resolution of any
requests for review under the agency appeals procedure (see
paragraph (d) of this section). The Government assumes no
liability for costs incurred during the periods specified in (i)
and (ii). The Contracting Officer will then either notify the
Contractor in writing that it may proceed with perfor-
mance of the contract or will cancel the contract at no
cost to the Government.

(2) If the result of the cost comparison favors
Government performance, the Contracting Officer will
publicly disclose this result, the completed cost compar-
ison form and its detailed supporting data, and the price
of the offer most advantageous to the Government.
After (i) completion of a public review period of
[insert a numeral from 15 to 30, depending upon the
complexity of the matter (see 7.306(b)(3))]  working
days beginning with the date this information is avail-
able to interested parties and (ii) resolution of any
requests for review under the agency appeals procedure
(see paragraph (d) of this section), the Contracting

Officer will either cancel this solicitation or award a
contract, as appropriate.
(d) During the public review period,  directly

affectedparties may file with the Contracting Offker  writ-
ten requests, based on specific objections, for administra-
tive review of the cost comparison result under the agency
appeals procedure. The appeals procedure shall be used
only to resolve questions concerning the calculation of the
cost comparison and will not apply to questions concerning
award to one offeror in preference to another. Agency
determinations under the appeals procedure shall be final.

(e) A cost estimate for Government performance is con-
sidered a proposal for purposes of this solicitation’s Late
Submissions, Modifications, and Withdrawal of Proposals
or Quotations provision, and a late modification that dis-
places an otherwise low cost estimate for Government per-
formance shall not be considered.

(End of provision)

52.207-3  Right of First Refusal of Employment.
As prescribed in 7.305(c),  insert the following clause:
RIGHT OF FIRST REFUSAL OF EMPLOYMENT

(NOV  1991)
(a) The Contractor shall give Government employees

who have been or will be adversely affected or separated as
a result of award of this contract the right of first refusal for
employment openings under the contract in positions for
which they are qualified, if that employment is consistent
with post-Government employment conflict of interest
standards.

(b)  Within 10 days after contract award, the Contracting
Officer will provide to the Contractor a list of all
Government employees who have been or will be adverse-
ly affected or separated as a result of award of this contract.

(c) The Contractor shall report to the Contracting
Officer the names of individuals identified on the list who
are hired within 90 days after contract performance begins.
This report shall be forwarded within 120  days after con-
tract performance begins.

(End of clause)

52.207-4  Economic Purchase Quantity-Supplies.
As prescribed in 7.203,  insert the following provision:
ECONOMIC PURCHASE QUANTITY-SUPPLIES

(AUG 1987)
(a) Offerors are invited to state an opinion on whether

the quantity(ies)  of supplies on which bids, proposals or
quotes are requested in this solicitation is (are) economical-
ly advantageous to the Government.

(b) Each offeror who believes that acquisitions in dif-
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52.2074 FEDERAL ACQUISITION  REGULATION (FAR)

ferent quantities would be more advantageous is invited
to recommend an economic purchase quantity. If differ-
ent quantities are recommended, a total and a unit price
must be quoted for applicable items. An economic pur-
chase quantity is that quantity at which a significant
price break occurs. If there are significant price breaks at
different quantity points, this information is desired as
well.

OFFEROR RECOMMENDATIONS
PRICE

ITEM QUANTITY QUOTATION TOTAL

(c) The information requested in this provision is being
solicited to avoid acquisitions in disadvantageous quanti-
ties and to assist the Government in developing a data base
for future acquisitions of these items. However, the
Government reserves the right to amend or cancel the
solicitation and resolicit  with respect to any individual item
in the event quotations received and the Government’s
requirements indicate that different quantities should be
acquired.

(End of provision)

52.2074  Option to Purchase Equipment.
As prescribed in 7.404,  insert a clause substantially the

same as the following:

OPTION TO PURCHASE EQUIPMENT (FEB  1995)
(a) The Government may purchase the equipment pro-

vided on a lease or rental basis under this contract. The
Contracting Officer may exercise this option only by pro-
viding a unilateral modification to the Contractor. The
effective date of the purchase will be specified in the uni-
lateral modification and may be any time during the period
of the contract, including any extensions thereto.

(b)  Except for final payment and transfer of title to the
Government, the lease or rental portion of the contract
becomes complete and lease or rental charges shall be dis-
continued on the day immediately preceding the effective
date of purchase specified in the unilateral modification
required in paragraph (a) of this clause.

(c) The purchase conversion cost of the equipment shall
be computed as of the effective date specified in the unilat-
eral modification required in paragraph (a) of this clause,
on the basis of the purchase price set forth in the contract,
minus the total purchase option credits accumulated during
the period of lease or rental, calculated by the formula con-
tained elsewhere in this contract.

(d) The accumulated purchase option credits available to
determine the purchase conversion cost will also include
any credits accrued during a period of lease or rental of the
equipment under any previous Government contract if the
equipment has been on continuous lease or rental. The
movement of equipment from one site to another site shall
be “continuous rental.”

(End of clause)
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“Major helium requirement” means a helium require-
ment during a calendar month of 5,000  or more standard
cubic feet (measured at 14.7  pounds per square inch abso-
lute pressure and 70 degrees Fahrenheit temperature),
including liquid helium gaseous equivalent. In any month
in which the major requirement threshold is met, all helium
purchased during that month is considered part of the
major helium requirement.

(b) Requirements---( 1) Helium Requirement Forecast.
The Contractor shall provide to the Contracting Officer a
helium requirement forecast, point of contact, and tele-
phone number within ten days of award.

(2) Sources of Helium. Except for helium acquired
by the Contractor before the award of this contract, and
to the extent that supplies are readily available, the
Contractor shall purchase all major requirements of heli-
um from-

(i) The Department of the Interior’s Bureau of
Mines;

(ii) A Bureau helium distributor (a copy of the
“List by Shipping Points of Private Distributors
Eligible to Sell Helium to Federal Agencies,” may be
obtained from the Bureau of Mines); or

(iii) A General Services Administration Federal
Supply Schedule contract, if use is authorized by the
Contracting Officer (see Subpart 5 1.1);
(3) Promptly upon award of any subcontract or order

that involves a major helium requirement, the
Contractor shall provide to the Bureau of Mines, and to
the Contracting Officer, written notification that
includes-

(i) The prime contract number;
(ii) The name, address and telephone number

of the subcontractor, including a point of contact; and
(iii) A copy of the subcontractor’s helium require-

ment forecast.
(c) Subcontracts-(l) The Contractor shall insert this

clause, including this paragraph (c), in any subcontract or
order that involves furnishing of a major helium require-
ment.

(2)  When a subcontract involves a major helium
requirement, the following statement shall be included:
Helium furnished under this contract or order shall be
helium that has been purchased from the Bureau of
Mines, or a listed Bureau helium distributor.

(End of clause)

52.208-9  Contractor Use of Mandatory Sources of
SUPPlY*
As prescribed in 8.003,  insert the following clause:

CONTRACTOR USE OF MANDATORY SOURCES OF
SUPPLY (MAR 1996)

(a) Certain supplies to be provided under this contract
for use by the Government are required by law to be
obtained from the Committee for Purchase from People

Who Are Blind or Severely Disabled (Javits-Wagner-
O’Day Act (JWOD)  (41 U.S.C.  48)).  Additionally, certain
of these supplies are available from the Defense Logistics
Agency (DLA),  the General Services Administration
(GSA), or the Department of Veterans Affairs (VA). The
Contractor shall obtain mandatory supplies to be provided
for Government use under this contract from the specific
sources indicated in the contract schedule.

(b) The Contractor shall immediately notify the
Contracting Officer if a mandatory source is unable to pro-
vide the supplies by the time required, or if the quality of
supplies provided by the mandatory source is unsatisfacto-
ry. The Contractor shall not purchase the supplies from
other sources until the Contracting Officer has notified the
Contractor that the mandatory source has authorized pur-
chase from other sources.

(c) Price and delivery information for the mandatory
supplies is available from the Contracting Officer for the
supplies obtained through the DLA/GSAA?A distribution
facilities. For mandatory supplies that are not available
from DLAIGSA/VA,  price and delivery information is
available from the appropriate central nonprofit agency.
Payments shall be made directly to the source making
delivery. Points of contact for JWOD central nonprofit [
agencies are:

(1) National Industries for the Blind (NIB)
1901  North Beauregard Street, Suite 200
Alexandria, VA 223  1 l- 1705
(703)  998-0770

(2)  NISH
2235 Cedar Lane
Vienna, VA 22  182-5200
(703)  560-6800

(End of clause) .

52.2094  Qualification Requirements.
As prescribed in 9.206-2,  insert the following clause:
QUALIFICATION REQUIREMENTS (FEB  1995)
(a) Definition: “Qualification requirement,” as used in

this clause, means a Government requirement for testing or
other quality assurance demonstration that must be com-
pleted before award.

(b)  One or more qualification requirements apply to the
supplies or services covered by this contract. For those
supplies or services requiring qualification, whether the
covered product or service is an end item under this con-
tract or simply a component of an end item, the product,
manufacturer, or source must have demonstrated that it
meets the standards prescribed for qualification before
award of this contract. The product, manufacturer, or
source must be qualified at the time of award whether or
not the name of the product, manufacturer, or source is
actually included on a qualified products list, qualified
manufacturers list, or qualified bidders list. Offerors
should contact the agency activity designated below to
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obtain all requirements that they or their products or ser-
vices, or their subcontractors or their products or services,
must satisfy to become qualified and to arrange for an
opportunity to demonstrate their abilities to meet the stan-
dards specified for qualification.

(Name)
(Address)

(c) If an offeror, manufacturer, source, product or ser-
vice covered by a qualification requirement has already
met the standards specified, the relevant information noted
below should be provided.
Offeror’s Name
Manufacturer’s Name
Source’s Name
Item Name
Service Identification
Test Number (t0

the extent known)
(d)  Even though a product or service subject to a qualifi-

cation requirement is not itself an end item under this con-
tract, the product, manufacturer, or source must nevertheless
be qualified at the time of award of this contract. This is
necessary whether the Contractor or a subcontractor will
ultimately provide the product or service in question. If,
after award, the Contracting Officer discovers that an appli-
cable qualification requirement was not in fact met at the
time of award, the Contracting Officer may either terminate
this contract for default or allow performance to continue if
adequate consideration is offered and the action is deter-
mined to be otherwise in the Government’s best interests.

(e) If an offeror, manufacturer, source, product or ser-
vice has met the qualification requirement but is not yet on
a qualified products list, qualified manufacturers list, or
qualified bidders list, the offeror must submit evidence of
qualification prior to award of this contract. Unless deter-
mined to be in the Government’s interest, award of this
contract shall not be delayed to permit an offeror to submit
evidence of qualification.

(f) Any change in location or ownership of the plant
where a previously qualified product or service was manu-
factured or performed requires reevaluation of the qualifi-
cation. Similarly, any change in location or ownership of a
previously qualified manufacturer or source requires
reevaluation of the qualification. The reevaluation must be
accomplished before the date of award.

(End of clause)

52.209-2  [Reserved]

52.209-3  First Article Approval-Contractor Testing.
As prescribed in 9.308-1(a)  and (b),  insert the following

clause:
FIRST ARTICLE APPROVAL-CONTRACTOR

TESTING (SEP  1989)
[Contracting  Oficer  shall  insert  details]
52-20  (FAC 90-43)

(a) The Contractor shall test unit(s) of Lot/Item
as specified in this contract. At least calendar

days before the beginning of first article tests, the
Contractor shall notify the Contracting Officer, in writing,
of the time and location of the testing so that the
Government may witness the tests.

(b)  The Contractor shall submit the first article test
report within calendar days from the date of this
c o n t r a c t  t o [insert address of the Government activi-
ty to receive the report] marked “FIRST ARTICLE TEST
REPORT: Contract No. ,  L o t / I t e m  N o . YY

Within calendar days after the Government receives
the test report, the Contracting Officer shall notify the
Contractor, in writing, of the conditional approval,
approval, or disapproval of the first article. The notice of
conditional approval or approval shall not relieve the
Contractor from complying with all requirements of the
specifications and all other terms and conditions of this
contract. A notice of conditional approval shall state any
further action required of the Contractor. A notice of disap-
proval shall cite reasons for the disapproval.

(c) If the first article is disapproved, the Contractor,
upon Government request, shall repeat any or all first arti-
cle tests. After each request for additional tests, the
Contractor shall make any necessary changes, modifica-
tions, or repairs to the first article or select another first
article for testing. All costs related to these tests are to be
borne by the Contractor, including any and all costs for
additional tests following a disapproval. The Contractor
shall then conduct the tests and deliver another report to the
Government under the terms and conditions and within the
time specified by the Government. The Government shall
take action on this report within the time specified in para-
graph (b) above. The Government reserves the right to
require an equitable adjustment of the contract price for
any extension of the delivery schedule, or for any addition-
al costs to the Government related to these tests.

(d) If the Contractor fails to deliver any first article
report on time, or the Contracting Officer disapproves any
first article, the Contractor shall be deemed to have failed
to make delivery within the meaning of the Default clause
of this contract.

(e) Unless otherwise provided in the contract, and if the
approved first article is not consumed or destroyed in test-
ing, the Contractor may deliver the approved first article as
part of the contract quantity if it meets all contract require-
ments for acceptance.

(f) If the Government does not act within the time
specified in paragraph (b) or (c) above, the Contracting
Officer shall, upon timely written request from the
Contractor, equitably adjust under the changes clause of
this contract the delivery or performance dates and/or the
contract price, and any other contractual term affected by
the delay.

(g) Before first article approval, the acquisition of
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The request should identify the solicitation number and the
specification requested by date, title, and number, as cited
in the solicitation.

(End of provision)

52.211-4  Availability for Examination of Specifications
N o t  L i s t e d  i n  t h e  G S A  I n d e x  o f  F e d e r a l
Specifications, Standards and Commercial Item
Descriptions.

1 As prescribed in 11.204(d),  insert a provision substan-
tially the same as the following:

AVAILABILITY FOR EXAMINATION OF
SPECIFICATIONS NOT LISTED IN THE

GSA INDEX OF FEDERAL SPECIFICATIONS,
STANDARDS AND COMMERCIAL ITEM

DESCRIPTIONS (JUN  1988)
(Activity)
(Complete address)

(Telephone number)
(Person to be contacted)
(Time(s) for viewing)

(End of provision)

52.211-5  New Material.
I As prescribed in 11.302(a),  insert the following clause:

N’F;W MATERIAL (MAY 1995)
(a) Definitions.
“Material”, as used in this clause, includes, but is not

limited to, raw material, parts, items, components, and end
products.

“New”, as used in this clause, means previously unused
or composed of previously unused materials and may
include unused residual inventory or unused former
Government surplus property.

“Other than new”, as used in this clause, includes, but is
not limited to, recycled, recovered, remanufactured, used,
and reconditioned.

(b) Unless this contract specifies otherwise, the
Contractor represents that the supplies, including any resid-
ual inventory and former Government surplus property
identified under the Other Than New Material, Residual
Inventory, and Former Government Surplus Property
clause of this contract, are new and are not of such age or
so deteriorated as to impair their usefulness or safety.

(c) If the Contractor believes that furnishing other than
new material will be in the Government’s interest, the
Contractor shall so notify the Contracting Officer in writ-
ing and request authority to use such material. The
Contractor’s notice shall include the reasons for the request
along with a proposal for any consideration due the
Government if the Contracting Officer authorizes the use
of other than new material.

(End of clause)

52.211-6  Listing of Other Than New Material, Residual
Inventory, and Former Government Surplus
Property.
As prescribed in 11.302(b),  insert the following provision: 1

LISTING OF OTHER THAN NEW MATERIAL,
RESIDUAL INVENTORY, AND FORMER
GOVERNMENT SURPLUS PROPERTY

(MAY 1995)
(a) Definitions.
“Material,” as used in this provision, includes, but is not

limited to, raw material, parts, items, components, and end
products.

“New”, as used in this provision, means previously
unused or composed of previously unused materials and
may include unused residual inventory or unused former
Government surplus property.

“Other than new”, as used in this provision, includes,
but is not limited to, recycled, recovered, remanufactured,
used, and reconditioned.

(b)  If the offeror proposes to furnish other than new
material, residual inventory resulting from terminated
Government contracts, or former Government surplus
property, the offeror shall provide the following informa-
tion as an attachment to the offer:

(1)  A complete description of the materials.
(2)  Quantity.
(3)  Name of Government agency from which acquired.
(4)  Date of acquisition, if applicable.

No other than new material, residual inventory or former
Government surplus property other than that listed on the
attachment shall be furnished under the resulting contract
unless authorized in writing by the Contracting Officer.

(c) All material to be furnished under the resultant con-
tract must comply with the terms and specifications con-
tained in the contract.

(End of provision)

52.211-7  Other Than New Material ,  Residual
Inventory, and Former Government Surplus
Property.
As prescribed in 11.302(c),  insert the following clause: 1

OTHER THAN NEW MATERIAL, RESIDUAL
INVENTORY, AND FORMER GOVERNMENT

SURPLUS PROPERTY (MAY 1995)
(a) Definitions.
“Materia1”,  as used in this clause, includes, but is not

limited to, raw material, parts, items, components, and end
products.

“New”, as used in this clause, means previously unused
or composed of previously unused materials and may
include unused residual inventory or unused former
Government surplus property.

“Other than new”, as used in this clause, includes, but is
not limited to, recycled, recovered, remanufactured, used,
and reconditioned.
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(b)  The Contractor shall not furnish any other than new
material, residual inventory resulting from terminated
Government contracts, or former Government surplus
property, unless such materials were listed in the applicable
attachment to the offer and approved by the Contracting
Officer or unless otherwise authorized in writing by the
Contracting Officer.

(c) All materials furnished under this contract shall com-
ply with the terms and specifications contained in the contract.

(End of clause)

I
52.21143  Time of Delivery.

As prescribed in 11.404(a)(2),  insert the following clause:
TIME OF DELIVERY (JUL 1995)

(a) The Government requires delivery to be made
according to the following schedule:

REQUIRED DELIVERY SCHEDULE
[Contracting OJS%cer  insert specijk  details]

WITHIN  DAYS
AFTER  DATE

ITEM  No. QUANTITY OF CONTRACT

The Government will evaluate equally, as regards time
of delivery, offers that propose delivery of each quantity
within the applicable delivery period specified above.
Offers that propose delivery that will not clearly fall within
the applicable required delivery period specified above,
will be considered nonresponsive and rejected. The
Government reserves the right to award under either the
required delivery schedule or the proposed delivery sched-
ule, when an offeror offers an earlier delivery schedule than
required above. If the offeror proposes no other delivery
schedule, the required delivery schedule above will apply.

OFFEROR’S PROPOSED DELIVERY SCHEDULE

WITHIN  DAYS
AFTER  DATE

ITEM No. QUANTITY OF CONTRACT

(b)  Attention is directed to the Contract Award provision
of the solicitation that provides that a written award or
acceptance of offer mailed, or otherwise furnished to the
successful offeror, results in a binding contract. The
Government will mail or otherwise furnish to the offeror an
award or notice of award not later than the day award is
dated. Therefore, the offeror should compute the time
52-26 (FAC 90-43)

available for performance beginning with the actual date of
award, rather than the date the written notice of award is
received from the Contracting Officer through the ordinary
mails. However, the Government will evaluate an offer that
proposes delivery based on the Contractor’s date of receipt
of the contract or notice of award by adding (i) five calen-
dar days for delivery of the award through the ordinary
mails, or (ii) one working day if the solicitation states that
the contract or notice of award will be transmitted electron-
ically. (The term “working day” excludes weekends and
U.S. Federal holidays.) If, as so computed, the offered
delivery date is later than the required delivery date, the
offer will be considered nonresponsive and rejected.

(End of clause)
ALternate I (APR  1984). If the delivery schedule is

expressed in terms of specific calendar dates or specific
periods and is based on an assumed date of award, the con-
tracting officer may substitute the following paragraph (b)
for paragraph (b) of the basic clause. The time may be
expressed by substituting “on or before”; “during the
months ,“; or “not sooner than - or later than ,” as head-
ings for the third column of paragraph (a) the basic clause.

(b)  The delivery dates or specific periods above are based
on the assumption that the Government will make award by

[Contracting Officer insert date]. Each delivery
date in the delivery schedule above will be extended by the
number of calendar days after the above date that the con-
tract is in fact awarded. Attention is directed to the Contract
Award provision of the solicitation that provides that a writ-
ten award or acceptance of offer mailed or otherwise fur-
nished to the successful offeror results in a binding contract.
Therefore, the offeror should compute the time available for
performance beginning with the actual date of award, rather
than the date the written notice of award is received from the
Contracting Officer through the ordinary mails.

-

.

Alternate II (APR 1984).  If the delivery schedule is
expressed in terms of specific calendar dates or specific
periods and is based on an assumed date the contractor will
receive notice of award, the contracting officer may substi-
tute the following paragraph (b)  for paragraph (b) of the
basic clause. The time may be expressed by substituting
“within days after the date of receipt of a written notice of
award” as the heading for the third column of paragraph (a)
of the basic clause.

(b) The delivery dates or specific periods above are
based on the assumption that the successful offeror will
receive notice of award by [Contracting
Officer insert date]. Each delivery date in the delivery
schedule above will be extended by the number of calendar
days after the above date that the Contractor receives
notice of award; provided, that the Contractor promptly
acknowledges receipt of notice of award.

Alternate III (APR 1984).  If the delivery schedule is to
be based on the actual date the contractor receives a written
notice of award, the contracting officer may delete para-
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52.211-13  Time Extensions.
As prescribed in 11504(c),  insert the following clause:

TIME EXTENSIONS (APR  1984)
Notwithstanding any other provisions of this contract, it

is mutually understood that the time extensions for changes
in the work will depend upon the extent, if any, by which
the changes cause delay in the completion of the various
elements of construction. The change order granting the
time extension may provide that the contract completion
date will be extended only for those specific elements so
delayed and that the remaining contract completion dates
for all other portions of the work will not be altered and
may further provide for an equitable readjustment of liqui-
dated damages under the new completion schedule.

(End of clause)

52.211-14  Notice of Priority Rating for National Defense
Use.
As prescribed in 11.604(a),  insert the following provision:
NOTICE OF PRIORITY RATING FOR NATIONAL

DEFENSE USE (SEP  1990)
Any contract awarded as a result of this solicitation will

be Cl DX rated order; Cl DO rated order certified for
national defense use under the Defense Priorities and
Allocations System (DPAS)  (15 CFR 700),  and the
Contractor will be required to follow all of the require-
ments of this regulation. [Contracting Officer check
appropriate box.]

(End of provision)

52.211-15  D e f e n s e  P r i o r i t y  a n d  A l l o c a t i o n
Requirements.
As prescribed in 11.604(b),  insert the following clause:

DEFENSE PRIORITY AND ALLOCATION
REQUIREMENTS (SEP  1990)

This is a rated order certified for national defense use,
and the Contractor shall follow all the requirements of the
Defense Priorities and Allocations System regulation (15
CFR 700).

(End of clause)

52.211-16  Variation in Quantity.
As prescribed in 11.703(a),  insert the following clause

in solicitations and contracts when a fixed-price contract is
contemplated for supplies, and for services that involve the
furnishing of supplies:

VARIATION IN QUANTITY (APR 1984)
(a) A variation in the quantity of any item called for by

this contract will not be accepted unless the variation has
been caused by conditions of loading, shipping, or packing,
or allowances in manufacturing processes, and then only to
the extent, if any, specified in paragraph (b)  below.

(b) The permissible variation shall be limited to:
Percent increase [Contracting Oficer  insert

percentage]

Percent decrease [Contracting Oficer  insert
percentage]

This i n c r e a s e  o r decrease shall apply
to *

(End of clause)
*Contracting Officer shall insert in the blank the desig-

nation(s) to which the percentages apply, such as (1) the
total contract quantity, (2)  item 1 only, (3) each quantity
specified in the delivery schedule, (4)  the total item quan-
tity for each destination, or (5) the total quantity of each
item without regard to destination.

52.211-17  Delivery of Excess Quantities.
As prescribed in 11.703(b),  insert the following clause:
DELIVERY OF EXCESS QUANTITIES (SEP  1989)
The Contractor is responsible for the delivery of each

item quantity within allowable variations, if any. If the
Contractor delivers and the Government receives quanti-
ties of any item in excess of the quantity called for (after
considering any allowable variation in quantity), such
excess quantities will be treated as being delivered for
the convenience of the Contractor. The Government may
retain such excess quantities up to $250 in value without
compensa t ing  the  Cont rac to r  the re for ,  and  the
Contractor waives all right, title, or interests therein.
Quantities in excess of $250 will, at the option of the
Government, either be returned at the Contractor’s
expense or retained and paid for by the Government at
the contract unit price.

(End of clause)

52.211-18  Variation in Estimated Quantity.
As prescribed in 11.703(c),  insert the following clause

in solicitations and contracts when a fixed-price construc-
tion contract is contemplated that authorizes a variation in
the estimated quantity of unit-priced items:

VARIATION IN ESTIMATED QUANTITY
(APR 1984)

If the quantity of a unit-priced item in this contract is an
estimated quantity and the actual quantity of the
unit-priced item varies more than 15 percent above or
below the estimated quantity, an equitable adjustment in
the contract price shall be made upon demand of either
party. The equitable adjustment shall be based upon any
increase or decrease in costs due solely to the variation
above 115  percent or below 85 percent of the estimated
quantity. If the quantity variation is such as to cause an
increase in the time necessary for completion, the
Contractor may request, in writing, an extension of time, to
be received by the Contracting Officer within 10 days from
the beginning of the delay, or within such further period as
may be granted by the Contracting Officer before the date
of final settlement of the contract. Upon the receipt of a
written request for an extension, the Contracting Officer
shall ascertain the facts and make an adjustment for
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extending the completion date as, in the judgement  of the
Contracting Officer, is justified.

(End of clause)

52.212-l  Instructions to Offerors-Commercial Items.
As prescribed in 12.301  (b)(l), insert the following pro-

vision:
INSTRUCTIONS TO OFFERORS-COMMERCIAL

ITEMS (OCT  1995)
(a) Standard industrial classification (SIC) code and

small business size standard. The SIC code and small
business size standard for this acquisition appear in Block
10 of the solicitation cover sheet (SF 1449).  However, the
small business size standard for a concern which submits
an offer in its own name, but which proposes to furnish an
item which it did not itself manufacture, is 500  employees.

(b) Submission of offers. Submit signed and dated offers
to the office specified in this solicitation at or before the
exact time specified in this solicitation. Offers may be sub-
mitted on the SF 1449,  letterhead stationery, or as other-
wise specified in the solicitation. As a minimum, offers
must show-

(1)  The solicitation number;
(2)  The time specified in the solicitation for receipt

of offers;
(3) The name, address, and telephone number of the

offeror;
(4)  A technical description of the items being offered

in sufficient detail to evaluate compliance with the
requirements in the solicitation. This may include prod-
uct literature, or other documents, if necessary;

(5)  Terms of any express warranty;
(6)  Price and any discount terms;
(7) “Remit to” address, if different than mailing

address;
(8)  A completed copy of the representations and cer-

tifications at FAR 52.212-3;
(9)  Acknowledgment of Solicitation Amendments;
(10) Past performance information, when included as

an evaluation factor, to include recent and relevant con-
tracts for the same or similar items and other references
(including contract numbers, points of contact with tele-
phone numbers and other relevant information); and

(11)  If the offer is not submitted on the SF 1449,
include a statement specifying the extent of agreement
with all terms, conditions, and provisions included in
the solicitation. Offers that fail to furnish required rep-
resentations or information, or reject the terms and con-
ditions of the solicitation may be excluded from consid-
eration.
(c) Period for acceptance of offers. The offeror agrees

to hold the prices in its offer firm for 30  calendar days from
the date specified for receipt of offers, unless another time
period is specified in an addendum to the solicitation.

(d) Product samples. When required by the solicitation,
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product samples shall be submitted at or prior to the time
specified for receipt of offers. Unless otherwise specified
in this solicitation, these samples shall be submitted at no
expense to the Government, and returned at the sender’s
request and expense, unless they are destroyed during
preaward testing.

(e) Multiple offers. Offerors are encouraged to submit
multiple offers presenting alternative terms and conditions
or commercial items for satisfying the requirements of this
solicitation. Each offer submitted will be evaluated sepa-
rately.

(f) Late offers. Offers or modifications of offers
received at the address specified for the receipt of offers
after the exact time specified for receipt of offers will not
be considered.

(g) Contract award (not applicable to Invitation for
Bids). The Government intends to evaluate offers and
award a contract without discussions with offerors.
Therefore, the offeror’s initial offer should contain the
offeror’s best terms from a price and technical standpoint.
However, the Government reserves the right to conduct
discussions if later determined by the Contracting Officer
to be necessary. The Government may reject any or all
offers if such action is in the public interest; accept other
than the lowest offer; and waive informalities and minor
irregularities in offers received.

(h)  Multiple awards. The Government may accept any
item or group of items of an offer, unless the offeror quali-
fies the offer by specific limitations. Unless otherwise pro-
vided in the Schedule, offers may not be submitted for
quantities less than those specified. The Government
reserves the right to make an award on any item for a quan-
tity less than the quantity offered, at the unit prices offered,
unless the offeror specifies otherwise in the offer.

(i) Availability of requirements documents cited in the
solicitation. (1)  The Index of Federal Specifications,
Standards and Commercial Item Descriptions and the doc-
uments listed in it may be obtained from the General
Services Administration, Federal Supply Service Bureau,
Specifications Section, Suite 8 100, 470 L’Enfant Plaza,
SW, Washington, DC 20407  ((202)  755-0325/0326).

(2)  The DOD Index of Specifications and Standards
(DODISS)  and documents listed in it may be obtained
from the Standardization Documents Desk, Building
4D, 700  Robbins Avenue, Philadelphia, PA 1911  l-5094
(telephone (215)  697-2569).

(i) Automatic distribution may be obtained on a
subscription basis.

(ii) Individual documents may be ordered from
the Telespecs  ordering system by touch-tone tele-’
phone. A customer number is required to use this
service and can be obtained from the Standardization
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clause reduces the price of items for which payment was
made prior to the date of the modification reflecting the price
reduction, the Contractor shall be liable to and shall pay the
United States at the time such overpayment is repaid-

(1) Simple interest on the amount of such overpayment
to be computed from the date(s) of overpayment to the
Contractor to the date the Government is repaid by the
Contractor at the applicable underpayment rate effective
for each quarter prescribed by the Secretary of the Treasury
under 26 U.S.@. 6621(a)(2);  and

(2) A penalty equal to the amount of the overpayment,
if the Contractor or subcontractor knowingly submitted
cost or pricing data which were’incomplete,  inaccurate, or
noncurrent.

(End of clause)

52.21544 Subcontractor Cost or Pricing Data.
As prescribed in 15.804-8(c),  insert the following clause:

SUBCONTRACTOR COST OR PRICING DATA
(OCT  1995)

(a) Before awarding any subcontract expected to exceed the
threshold for submission of cost or pricing data at FAR 15.804-
2(a)(l), on the date of agreement on price or the date of award,
whichever is later; or before pricing any subcontract modifica-
tion involving a pricing adjustment expected to exceed the
threshold for submission of cost or pricing data at FAR 15.804-
2(a)(l), the Contractor shall require the subcontractor to submit
cost or pricing data (actually or by specific identification in
writing), unless an exception under FAR 15.804-  1 applies.

(b) The Contractor shall require the subcontractor to certify
in substantially the form prescribed in subsection 15.804-4  of
the Federal Acquisition Regulation (FAR) that, to the best of
its knowledge and belief, the data submitted under paragraph
(a) of this clause were accurate, complete, and current as of
the date of agreement on the negotiated price of the subcon-
tract or subcontract modification.

(c) In each subcontract that exceeds the threshold for sub-
mission of cost or pricing data at FAR 15.804-2(a)(l),  when
entered into, the Contractor shah insert either-

(1) The substance of this clause, including this para-
graph (c), if paragraph (a) of this clause requires submis-
sion of cost or pricing data for the subcontract; or

(2) The substance of the clause at FAR 52.215-25,
Subcontractor Cost or Pricing Data-Modifications.

(End of clause)

52.215-25  Subcontractor Cost or Pricing Data-
Modifications.
As prescribed in 15.804-8(d),  insert the following clause:

SUBCoNTRACTOR COST OR PRICING DATA-
MODIFICATIONS (OCT  1995)

(a) The requirements of paragraphs (b)  and (c) of this
clause shall (1)  become operative only for any modification
to this contract involving a pricing adjustment expected to
exceed the threshold for submission of cost or pricing data
at FAR 15.804-2(a)(l);  and (2)  be limited to such modifica-
tions.

(b)  Before awarding any subcontract expected to exceed
the threshold for submission of cost or pricing data at FAR

15.804-2(a)(l),  on the date of agreement on price or the date
of award, whichever is later; or before pricing any subcontract
modification involving a pricing adjustment expected to
exceed the threshold for submission of cost or pricing data at
FAR 15.804-2(a)(l),  the Contractor shall require the subcon-
tractor to submit cost or pricing data (actually or by specific
identification in writing), unless an exception under FAR
15.804-l  applies.

(c) The Contractor shall require the subcontractor to cer-
tify in substantially the form prescribed in FAR 15.804-4
that,_to  the best of its knowledge and belief, the data sub-
mitted under paragraph (b) of this clause were accurate,
complete, and current as of the date of agreement on the
negotiated price of the subcontract or subcontract modifi-
cation.

(d) The Contractor shall insert the substance of this clause,
including this paragraph (d), in each subcontract that exceeds
the threshold for submission of cost or pricing data at FAR
15.804-2(a)(  1)  on the date of agreement on price or the date of
award, whichever is later.

(End of clause)

52.215-26  Integrity of Unit Prices.
As prescribed in 15.812-2,  insert the following clause:

INTEGRITY OF UNIT PRICES (FEB 1997) I
(a) Any proposal submitted for the negotiation of

prices for items of supplies shall distribute costs within
contracts on a basis that ensures that unit prices are in
proportion to the items’ base cost (e.g., manufacturing or
acquisition costs). Any method of distributing costs to
line items that distorts unit prices shall not be used. For
example, distributing costs equally among line items is
not acceptable except when there is little or no variation
in base cost. Nothing in this paragraph requires submis-
sion of cost or pricing data not otherwise required by law
or regulation.

(b) The requirement in paragraph (a) of this clause
does not apply to any contract or subcontract item of sup-
ply for which the unit price is, or is based on, an estab-
lished catalog or market price for a commercial item sold
in substantial quantities to the general public or to an item
qualifying for a commercial item exception to cost or
pricing data. A price is based on an established catalog
or market price only if the item being purchased is suffi-
ciently similar to the catalog or market priced commercial
item to ensure that any difference in prices can be identi-
fied and justified without resort to cost analysis.

(c) The Offeror/Contractor shall also identify those sup-
plies which it will not manufacture or to which it will not
contribute significant value when requested by the
Contracting Officer. The information shall not be required
for commercial items sold in substantial quantities to the
general public when the price is, or is based on, established
catalog or market prices.

(End of clause)
Alternate I (APR  I991).  As prescribed in 15.812-2(b),  sub-

I

stitute the following paragraph (c) for paragraph (c) of the
basic clause:

(c)  The Offeror/Contractor shall also identify those supplies
52-49
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which it will not manufacture or to which it will not contribute
significant value. This information is not required for commer-
cial items sold in substantial quantities to the general public
when the price is, or is based on, established catalog or market
prices.

52.215-27  Termination of Defined Benefit Pension Plans.
As prescribed in 15.804-8(e),  insert the following clause:

TERMINAmON OF DEFINED BENEFIT
PENSION PLANS (MAR 1996)

The Contractor shall promptly notify the Contracting
Officer in writing when it determines that it will termi-
nate a defined benefit pension plan or otherwise recap-
ture such pension fund assets. If pension fund assets
revert to the Contractor or are constructively received by
it under a termination or otherwise, the Contractor shall
make a refund or give a credit to the Government for its
equitable share of the gross amount withdrawn. The
Government’s equitable share shall  reflect  the
Government’s participation in pension costs through
those contracts for which cost or pricing data (see 15.804
of the Federal Acquisition Regulation (FAR)) were sub-
mitted or which are subject to FAR Part 31. The
Contractor shall include the substance of this clause in
all subcontracts under this contract which meet the appli-
cability requirements of FAR 15.804-8(e).

(End of clause)

52.215-28-52.215-29  [Reserved]

52.215-30  Facilities Capital Cost of Money.
As prescribed in 15.904(a),  insert the following provision:

FACILITIES CAPITAL COST OF MONEY
(SEP 1987)

(a) Facilities capital cost of money will be an allowable
cost under the contemplated contract, if the criteria for allowa-
bility in subparagraph 31.205-10(a)(2)  of the Federal
Acquisition Regulation are met. One of the allowability crite-
ria requires the prospective contractor to propose facilities
capital cost of money in its offer.

(b) If the prospective Contractor does not propose this cost,
the resulting contract will include the clause Waiver of
Facilities Capital Cost of Money.

(End of provision)

52.215-31  Waiver of Facilities Capital Cost of Money.
As prescribed in 15.904(b),  insert the following clause:

WAIVER OF FACILITIES CAPITAL COST
OFMONEY  (SEP 1987)

The Contractor did not include facilities capital cost of
money as a proposed cost of this contract. Therefore, it is an
unallowable cost under this contract.

(End of clause)

52.215-32  [Reserved]

52.215-33  Order of Precedence.
As prescribed in 15.406-3(b),  insert the following clause:

52-50  (FAC 90-43)

ORDER OF PRECEDENCE (JAN 1986)
Any inconsistency in this solicitation or contract shall be

resolved by giving precedence in the following order: (a) the
Schedule (excluding the specifications); (b)  representations
and other instructions;  (c) contract  clauses;  (d)
other documents, exhibits, and attachments; and (e) the speci-
fications.

(End of clause)

52.215-34  Evaluation of Offers for Multiple Awards.
As prescribed in 15.407(h),  insert the following provision:

EVALUATION OF OFFERS FOR MULTIPLE AW;4RDS
(MAR 1990)

In addition to other factors, offers will be evaluated on the
basis of advantages and disadvantages to the Government that
might result from making more than one award (multiple
awards). It is assumed, for the purpose of evaluating propos-
als, that $500 would be the administrative cost to the
Government for issuing and administering each contract
awarded under this solicitation and individual awards shall be
for the items or combinations of items that result in the lowest
aggregate cost to the Government, including the assumed
administrative costs.

(End of provision)

52.215-35  Annual Representations and Certifications-
Negotiation.
As prescribed in 15.407(i),  insert the following provision:

ANNUAL REPRESENTATIONS AND
CERTIFICATIONS-NEGOTIATION @EC 1989)

The offeror certifies that annual representations and certifi-
cations (check the appropriate block):

Cl (a) Dated (insert date of sig-
nature on submission) which are incorporated herein by refer-
ence, have been submitted to the contracting office issuing
this solicitation and that the submittal is current, accurate, and
complete as of the date of this bid, except as follows (insert
changes that affect only this solicitation; if “none, ” so state):

Cl (b)  Are enclosed.
(End of provision)

52.215-36  Late Submissions, Modifications, and
Withdrawals of Proposals (Overseas).
As prescribed in 15.407(c)(9),  insert the following provision:

LATE SUBMISSIONS, MODIFICATlONS,  AND
WITHDRAMrALS  OF PROPOSALS (OVERSEAS)

(AU6  1996)
(a) Any proposal received at the office designated in the

solicitation after the exact time specified for receipt will not
be considered unless it is received before award is made and
i t -

(1) Was sent by mail or, if authorized by the solicita:
tion, was sent by telegram or via facsimile, and it is deter-
mined by the Government the late receipt was due solely to
mishandling by the Government after receipt at the
Government installation;

(2)  Was transmitted through an electronic commerce
method authorized by the solicitation and was received by
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(i) on the effective date of the increase in the applicable
established price if the Contracting Officer receives the
Contractor’s written request within 10 days thereafter or
(ii) if the written request is received later, on the date the
Contracting Officer receives the request.

(3)  The increased contract unit price shall not apply to
quantities scheduled under the contract for delivery before
the effective date of the increased contract unit price,
unless failure to deliver before that date results from causes
beyond the control and without the fault or negligence of
the Contractor, within the meaning of the Default clause.

(4)  No modification increasing a contract unit price
shall be executed under this paragraph (c) until the
Contracting Officer verifies the increase in the applica-
ble established price.

(5)  Within 30  days after receipt of the Contractor’s
written request, the Contracting Officer may cancel,
without liability to either party, any undelivered portion
of the contract items affected by the requested increase.
(d)  During the time allowed for the cancellation provid-

ed for in subparagraph (c)(5)  of this clause, and thereafter if
there is no cancellation, the Contractor shall continue deliv-
eries according to the contract delivery schedule, and the
Government shall pay for such deliveries at the contract
unit price, increased to the extent provided by paragraph (c)
of this clause.

(End of clause)

52.216-3 Economic Price Adjustment-Semistandard
Supplies.
As prescribed in 16.203-4(b),  when contracting by

negotiation, insert the following clause in solicitations and
contracts when the conditions specified in 16.203-
4(b)(l)(i)  through (iii) apply (but see 16.203-4(b)(2)).  The
clause may be modified by increasing the lo-percent limit
on aggregate increases specified in subparagraph (c)(l) of
this section, upon approval by the chief of the contracting
office.
ECONOMIC PRICE ADJUSTMENT-SEMISTANDARD

SUPPLIES (OCT  1995)
(a) The Contractor warrants that the supplies identified as

line items [offeror insert Schedule line item
number] in the Schedule are, except for modifications
required by the contract specifications, supplies for which it
has an established price. The term “established price” means
a price that (1)  is an established catalog or market price for a
commercial item sold in substantial quantities to the general
public, (2)  meets the criteria of subsection 15.804-l  of the
Federal Acquisition Regulation (FAR), and (3)  is the net
price applying any standard trade discounts offered by the
Contractor. The Contractor further warrants that, as of the
date of this contract, any difference between the unit prices
stated in the contract for these line items and the
Contractor’s established prices for like quantities of the
nearest commercial equivalents are due to compliance with
contract specifications and with any contract requirements
for preservation, packaging, and packing beyond standard

commercial practice.
(b)  The Contractor shall promptly notify the Contracting

Officer of the amount and effective date of each decrease in
any applicable established price. Each corresponding con-
tract unit price (exclusive of any part of the unit price that
reflects modifications resulting from compliance with spec-
ifications or with requirements for preservation, packaging,
and packing beyond standard commercial practice) shall be
decreased by the same percentage that the established price
is decreased. The decrease shall apply to those items deliv-
ered on and after the effective date of the decrease in the
Contractor’s established price, and this contract shall
be  modi f ied  accord ing ly .  The  Cont rac tor  sha l l
certify (1)  on each invoice that each unit price stated in it
reflects all decreases required by this clause or (2)  in the
final invoice that all required price decreases have been
applied as required by this clause.

(c) If the Contractor’s applicable established price is
increased after the contract date, the corresponding contract
unit price (exclusive of any part of the unit price resulting
from compliance with specifications or with requirements
for preservation, packaging, and packing beyond standard
commercial practice) shall be increased, upon the
Contractor’s written request to the Contracting Officer, by
the same percentage that the established price is increased,
and the contract shall be modified accordingly, subject to
the following limitations:

(1)  The aggregate of the increases in any contract unit
price under this clause shall not exceed 10 percent of the
original contract unit price.

(2)  The increased contract unit price shall be effec-
tive (i) on the effective date of the increase in the appli-
cable established price if the Contracting Officer
receives the Contractor’s written request within 10 days
thereafter or (ii) if the written request is received later,
on the date the Contracting Officer receives the request.

(3)  The increased contract unit price shall not apply to
quantities scheduled under the contract for delivery
before the effective date of the increased contract unit
price, unless failure to deliver before that date results
from causes beyond the control and without the fault or
negligence of the Contractor, within the meaning of the
Default clause.

(4)  No modification increasing a contract unit price
shall be executed under this paragraph (c) until the
Contracting Officer verifies the increase in the applica-
ble established price.

(5)  Within 30 days after receipt of the Contractor’s
written request, the Contracting Officer may cancel,
without liability to either party, any undelivered por-
tion of the contract items affected by the requested
increase.
(d) During the time allowed for the cancellation provid-

ed for in subparagraph (c)(5)  of this clause, and thereafter
if there is no cancellation, the Contractor shall continue
deliveries according to the contract delivery schedule,
and the Government shall pay for such deliveries at the
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contract unit price, increased to the extent provided by para- Schedule, or (iii) changes in the quantities of labor or
graph (c) of this clause. material used from those shown in the Schedule for each

(End of clause) item.

52.21614  Economic Price Adjustment-Labor and
Material.
As prescribed in 16.203-4(c),  when contracting by nego-

tiation, insert a clause that is substantially the same as the
following clause in solicitations and contracts when the
conditions specified in 16.203-4(c)(l)(i) through (iv) apply
(but see 16.203-4(c)(2)).  The clause may be modified by
increasing the lo-percent limit on aggregate increases spec-
ified in subparagraph (c)(4),  upon approval by the chief of
the contracting office.

ECONOMIC PRICE ADJUSTMENT-LABOR AND
MATERIAL (APR  1984)

(a) The Contractor shall notify the Contracting Officer if,
at any time during contract performance, the rate of pay for
labor (including fringe benefits) or the unit prices for mate-
rial shown in the Schedule either increase or decrease. The
Contractor shall furnish this notice within 60  days after the
increase or decrease, or within any additional period that
the Contracting Officer may approve in writing, but not
later than the date of final payment under this contract. The
notice shall include the Contractor’s proposal for an adjust-
ment in the contract unit prices to be negotiated under para-
graph (b)  of this clause, and shall include, in the form
required by the Contracting Officer, supporting data
explaining the cause, effective date, and amount of the
increase or decrease and the amount of the Contractor’s
adjustment proposal.

(2)  No upward adjustment shall apply to supplies or
services that are required to be delivered or performed
before the effective date of the adjustment, unless the
Contractor’s failure to deliver or perform according to
the  de l ive ry s c h e d u l e  r e s u l t s  f r o m  c a u s e s
beyond the Contractor’s control and without its fault
or negligence, within the meaning of the Default clause.

(3)  There shall be no adjustment for any change in
rates of pay for labor (including fringe benefits) or unit
prices for material which would not result in a net change
of at least 3 percent of the then-current total contract
price. This limitation shall not apply, however, if, after
final delivery of all contract line items, either party
requests an adjustment under paragraph (b)  of this clause.

(4)  The aggregate of the increases in any contract unit
price made under this clause shall not exceed 10 percent
of the original unit price. There is no percentage limita-
tion on the amount of decreases that may be made under
this clause.

(b)  Promptly after the Contracting Officer receives the
notice and data under paragraph (a) of this clause, the
Contracting Officer and the Contractor shall negotiate a
price adjustment in the contract unit prices and its effective
date. However, the Contracting Officer may postpone the
negotiations until an accumulation of increases and decreas-
es in the labor rates (including fringe benefits) and unit
prices of material shown in the Schedule results in an
adjustment allowable under subparagraph (c)(3) of this
clause. The Contracting Officer shall modify this contract
(1)  to include the price adjustment and its effective date and
(2) to revise the labor rates (including fringe benefits) or
unit prices of material as shown in the Schedule to reflect
the increases or decreases resulting from the adjustment.
The Contractor shall continue performance pending agree-
ment on, or determination of, any adjustment and its effec-
tive date.

(d)  The Contractor shall include with the final invoice a
certification that the Contractor either (1)  has not experi-
enced a decrease in rates of pay for labor (including fringe
benefits) or unit prices for material shown in the Schedule
or (2)  has given notice of all such decreases in compliance
with paragraph (a) of this clause.

(e) The Contracting Officer may examine the
Contractor’s books, records, and other supporting data rele-
vant to the cost of labor (including fringe benefits) and
material during all reasonable times until the end of 3 years
after the date of final payment under this contract
or the time periods specified in Subpart 4.7 of the Federal
Acquisition Regulation (FAR), whichever is earlier.

(End of clause)

(c) Any price adjustment under this clause is subject to
the following limitations:

(1)  Any adjustment shall be limited to the effect on
unit prices of the increases or decreases in the rates of
pay for labor (including fringe benefits) or unit prices
for material shown in the Schedule. There shall be no
adjustment for (i) supplies or services for which the pro-
duction cost is not affected by such changes, (ii) changes
in rates or unit prices other than those shown in the
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52.216-5  Price Redetermination-Prospective.
As prescribed in 16.205-4,  insert the following clause: 1

PRICE REDETERMINATION-PROSPECTIVE
(FEB 1997) I

(a) General. The unit prices and the total price stated in
this contract shall be periodically redetermined in accor-
dance with this clause, except that (1)  the prices for supplies
delivered and services performed before the first effective
date of price redetermination (see paragraph (c) of this
clause) shall remain fixed and (2)  in no event shall the total
amount paid under this contract exceed any ceiling price
included in the contract.

(b)  Definition. “Costs,” as used in this clause, means
allowable costs in accordance with Part 31  of the Federal
Acquisition Regulation (FAR) in effect on the date of this
contract.

(c) Price redetermination periods. For the purpose of
price redetermination, performance of this contract is divid-
ed into successive periods. The first period shall extend
from the date of the contract to , [see Note (l)]
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and the second and each succeeding period shall extend for
[insert appropriate number] months from the end

of the last preceding period, except that the parties may
agree to vary the length of the final period. The first day of
the second and each succeeding period shall be the effective
date of price redetermination for that period.

(d) Data submission. (1) Not more than l e s snor
than [see Note (2)]  days before the end of each redeter-
mination period, except the last, the Contractor shall submit-

(i) Proposed prices for supplies that may be deliv-
ered or services that may be performed in the next
succeeding period, and-

(A) An estimate and breakdown of the costs of
these supplies or services on Standard Form 1411,
Contract Pricing Proposal Cover Sheet (Cost or
Pricing Data Required), or in any other form on
which the parties may agree;

(B) Sufficient data to support the accuracy and
reliability of this estimate; and

(C) An explanation of the differences between
this estimate and the original (or last preceding)
estimate for the same supplies or services; and
(ii) A statement of all costs incurred in performing

this contract through the end of the month
[see Note (3)]  before the submission of proposed
prices, on Standard Form 1411,  Contract Pricing
Proposal Cover Sheet (or in any other form on which
the parties may agree), with sufficient supporting data
to disclose unit costs and cost trends for-

(A) Supplies delivered and services performed;
and

(B) Inventories of work in process and undeliv-
ered contract supplies on hand (estimated to the
extent necessary).

(2)  The Contractor shall also submit, to the extent that
it becomes available before negotiations on redetermined
prices are concluded-

(i) Supplemental statements of costs incurred after
the date stated in subdivision (d)(l)(ii)  of this section
f o r -

(A) Supplies delivered and services performed;
and

(B) Inventories of work in process and undeliv-
ered contract supplies on hand (estimated to the
extent necessary); and
(ii) Any other relevant data that the Contracting

Officer may reasonably require.
(3)  If the Contractor fails to submit the data required

by subparagraphs (1)  and (2)  of this section, within the
time specified, the Contracting Officer may suspend pay-
ments under this contract until the data are furnished. If
it is later determined that the Government has overpaid
the Contractor, the Contractor shall repay the excess to
the Government immediately. Unless repaid within 30
days after the end of the data submittal period, the
amount of the excess shall bear interest, computed from
the date the data were due to the date of repayment, at

the rate established in accordance with the Interest
clause.
(e) Price redetermination. Upon the Contracting

Officer’s receipt of the data required by paragraph (d) of
this section, the Contracting Officer and the Contractor
shall promptly negotiate to redetermine fair and reasonable
prices for supplies that may be delivered or services that
may be performed in the period following the effective date
of price redetermination.

(f) Contract modifications. Each negotiated redetermi-
nation of prices shall be evidenced by a modification to this
contract, signed by the Contractor and the Contracting
Officer, stating the redetermined prices that apply during
the redetermination period.

(g) Adjusting billing prices. Pending execution of the
contract modification (see paragraph (f) of this section), the
Contractor shall submit invoices or vouchers in accordance
with the billing prices stated in this contract. If at any time
it appears that the then-current billing prices will be sub-
stantially greater than the estimated final prices, or if the
Contractor submits data showing that the redetermined
price will be substantially greater than the current billing
prices, the parties shall negotiate an appropriate decrease or
increase in billing prices. Any billing price adjustment shall
be reflected in a contract modification and shall not affect
the redetermination of prices under this clause. After the
contract modification for price redetermination is executed,
the total amount paid or to be paid on all invoices or vouch-
ers shall be adjusted to reflect the agreed-upon prices, and
any requested additional payments, refunds, or credits shall
be made promptly.

(h) Quarterly limitation on payments statement. This
paragraph (h) applies only during periods for which firm
prices have not been established.

(1)  Within 45 days after the end of the quarter of the
Contractor’s fiscal year in which a delivery is first made
(or services are first performed) and accepted by the
Government under this contract, and for each quarter
thereafter, the Contractor shall submit to the contract
administration office (with a copy to the contracting
office and the cognizant contract auditor) a statement,
cumulative from the beginning of the contract, show-
i n g -

(i) The total contract price of all supplies delivered
(or services performed) and accepted by the
Government and for which final prices have been
established;

(ii) The total costs (estimated to the extent neces-
sary) reasonably incurred for, and properly allocable
solely to, the supplies delivered (or services per-
formed) and accepted by the Government and for
which final prices have not been established;

(iii) The portion of the total interim profit (used in
establishing the initial contract price or agreed to for
the purpose of this paragraph (h))  that is in direct pro-
portion to the supplies delivered (or services per-
formed) and accepted by the Government and for
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which final prices have not been established; and
(iv) The total amount of all invoices or vouchers

for supplies delivered (or services performed) and
accepted by the Government (including amounts
applied or to be applied to liquidate progress pay-
ments).
(2) The statement required by subparagraph (1) of this

section need not be submitted for any quarter for which
either no costs are to be reported under subdivision (l)(ii)
of this section, or revised billing prices have been estab-
lished in accordance with paragraph (g)  of this section,
and do not exceed the existing contract price, the
Contractor’s price-redetermination proposal, or a price
based on the most recent quarterly statement, whichever is
least.

(3) Notwithstanding any provision of this contract
authorizing greater payments, if on any quarterly state-
ment the amount under subdivision (l)(iv)  of this sec-
tion exceeds the sum due the Contractor, as computed
in accordance with subdivisions (l)(i), (ii), and (iii) of
this section, the Contractor shall immediately refund or
credit to the Government the amount of this excess.
The Contractor may, when appropriate, reduce this
refund or credit by the amount of any applicable tax
credits due the Contractor under 26  U.S.C.  1481  and by
the amount of previous refunds or credits affected
under this clause. If any portion of the excess has been
applied to the liquidation of progress payments, then
that portion may, instead of being refunded, be added to
the unliquidated  progress payment account, consistent
with the Progress Payments clause. The Contractor
shall provide complete details to support any claimed
reductions in refunds.

(4) If the Contractor fails to submit the quarterly
statement within 45  days after the end of each quarter
and it is later determined that the Government has over-
paid the Contractor, the Contractor shall repay the excess
to the Government immediately. Unless repaid within 30
days after the end of the statement submittal period, the
amount of the excess shall bear interest, computed from
the date the quarterly statement was due to the date of
repayment, at the rate established in accordance with the
Interest clause.
(i) Subcontracts. No subcontract placed under this con-

tract may provide for payment on a cost-plus-a-percentage-
of-cost basis.

(j) Disagreements. If the Contractor and the Contracting
Officer fail to agree upon redetermined prices for any price
redetermination period within 60  days (or within such other
period as the parties agree) after the date on which the data
required by paragraph (d) of this section are to
be submitted, the Contracting Officer shall promptly issue a
decision in accordance with the Disputes clause. For the
purpose of paragraphs (f), (g), and (h) of this section, and
pending final settlement of the disagreement on appeal, by
failure to appeal, or by agreement, this decision shall be
treated as an executed contract modification. Pending final
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settlement, price redetermination for subsequent periods, if
any, shall continue to be negotiated as provided in this
clause.

(k) Termination. If this contract is terminated, prices
shall continue to be established in accordance with this
clause for (1)  completed supplies and services accepted by
the Government and (2)  those supplies and services not ter-
minated under a partial termination. All other elements of
the termination shall be resolved in accordance with other
applicable clauses of this contract.

(End of clause)
NOTES:
(1) Express in terms of units delivered, or as a date; but in

either case the period should end on the last day of a month.
(2) Insert the numbers of days chosen so that the Contractor’s

submission will be late enough to reflect recent cost experience
(taking into account the Contractor’s accounting system), but early
enough to permit review, audit (if necessary), and negotiation
before the start of the prospective period.

(3) Insert “first,” except that “second” may be inserted if neces-
sary to achieve compatibility with the Contractor’s accounting sys-
tem.

52.216-6  Price Redetermination-Retroactive.
As prescribed in 16.206-4,  insert the following clause:

PRICE REDETERMINATION-RETROACTIVE
(FEB 1997) I

(a) General. The unit price and the total price stated in
this contract shall be redetermined in accordance with this
clause, but in no event shall the total amount paid under this
contract exceed [insert dollar amount of ceil-
ing price].

(b)  Definition. “Costs,” as used in this clause, means
allowable costs in accordance with Part 31 of the Federal
Acquisition Regulation (FAR) in effect on the date of this
contract.

(c) Data submission. (1)  Within [Contracting
Oficer  insert number of days] days after delivery of all sup-
plies to be delivered and completion of all services to be per-
formed under this contract, the Contractor shall submit-

(i) Proposed prices;
(ii) A statement on Standard Form 1411,  Contract

Pricing Proposal Cover Sheet (Cost or Pricing Data
Required), or in any other form on which the parties
may agree, of all costs incurred in performing the
contract; and

(iii) Any other relevant data that the Contracting
Officer may reasonably require.
(2)  If the Contractor fails to submit the data required

by subparagraph (1)  of this section within the time speci-
fied, the Contracting Officer may suspend payments
under this contract until the data are furnished. If it is
later determined that the Government has overpaid the
Contractor, the excess shall be repaid to the Government
immediately. Unless repaid within 30 days after the end
of the data submittal period, the amount of the excess
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shall bear interest, computed from the date the data were
due to the date of repayment, at the rate established in
accordance with the Interest clause.
(d) Price determination. Upon the Contracting Officer’s

receipt of the data required by paragraph (c) of this section,
the Contracting Officer and the Contractor shall promptly
negotiate to redetermine fair and reasonable prices for sup-
plies delivered and services performed by the Contractor
under this contract.

(e) Contract modification. The negotiated redetermina-
tion of price shall be evidenced by a modification to this con-
tract, signed by the Contractor and the Contracting Officer.

(f) Adjusting billing prices. Pending execution of the
contract modification (see paragraph (e) of this section), the
Contractor shall submit invoices or vouchers in accordance
with billing prices stated in this contract. If at any time it
appears that the then-current billing prices will be substan-
tially greater than the estimated final prices, or if the
Contractor submits data showing that the redetermined
prices will be substantially greater than the current billing
prices, the parties shall negotiate an appropriate decrease or
increase in billing prices. Any billing price adjustment shall
be reflected in a contract modification and shall not affect
the redetermination of prices under this clause. After the
contract modification for price redetermination is executed,
the total amount paid or to be paid on all invoices or vouch-
ers shall be adjusted to reflect the agreed-upon prices, and
any resulting additional payments, refunds, or credits shall
be made promptly.

(g) Quarterly limitation on payments statement. This
paragraph (g) shall apply until final price redetermination
under this contract has been completed. .

(1)  Within 45  days after the end ,of the quarter of the
Contractor’s fiscal year in which a delivery is first made
(or services are first performed) and accepted by the
Government under this contract, and for each quarter
thereafter, the Contractor shall submit to the contract
administration office (with a copy to the contracting office
and the cognizant contract auditor), a statement, cumula-
tive from the beginning of the contract, showing-

(i) The total contract price of all supplies delivered
(or services performed) and accepted by the
Government and for which final prices have been
established;

+

(ii) The total costs (estimated to the extent neces-
sary) reasonably incurred for, and properly allocable
solely to, the supplies delivered (or services per-
formed) and accepted by the Government and for
which final prices have not been established;

(iii) The portion of the total interim profit (used in
establishing the initial contract price or agreed to for
the purpose of this paragraph (g))  that is in direct pro-
portion to the supplies delivered (or services per-
formed) and accepted by the Government and for
which final prices have not been established; and

(iv) The total amount of all invoices or vouchers for
supplies delivered (or services performed) and accept-
ed by the Government (including amounts applied or to
be applied to liquidate progress payments).
(2) Notwithstanding any provision of this contract

authorizing greater payments, if on any quarterly state-
ment the amount under subdivision (l)(iv)  of this section
exceeds the sum due the Contractor, as computed in
accordance with subdivisions (i),  (ii), and (iii) of this
section, the Contractor shall immediately refund or cred-
it to the Government the amount of this excess. The
Contractor may, when appropriate, reduce this refund or
credit by the amount of any applicable tax credits due
the contractor under 26 U.S.C.  1481  and by the amount
of previous refunds or credits effected under this clause.
If any portion of the excess has been applied to the liqui-
dation of progress payments, then that portion may,
instead of being refunded, be added to the unliquidated
progress payment account, consistent with the Progress
Payments clause. The Contractor shall provide complete
details to support any claimed reduction in refunds.

(3)  If the Contractor fails to submit the quarterly state-
ment within 45 days after the end of each quarter and it is
later determined that the Government has overpaid the
Contractor, the Contractor shall repay the excess to the
Government immediately. Unless repaid within 30 days
after the end of the statement submittal period, the amount
of the excess shall bear interest, computed from the date the
quarterly statement was due to the date of repayment, at the
rate established in accordance with the Interest clause.
(h)  Subcontracts. No subcontract placed under this con-

tract may provide for payment on a cost-plus-a-percentage-
of-cost basis. I

(i) Disagreements. If the Contractor and the Contracting
Officer fail to agree upon redetermined prices within 60
days (or within such other period as the parties agree) after
the date on which the data required by paragraph (c) of this
section are to be submitted, the Contracting Officer shall
promptly issue a decision in accordance with the Disputes
clause. For the purpose of paragraphs (e),  (f),  and (g) of this
section, and pending final settlement of the disagreement on
appeal, by failure to appeal, or by agreement, this decision
shall be treated as an executed contract modification.

(i) Termination. If this contract is terminated before price
redetermination, prices shall be established in accordance with
this clause for completed supplies and services not terminated.
All other elements of the termination shall be resolved in
accordance with other applicable clauses of this contract.

.(End of clause)

52.216-7  Allowable Cost and Payment.
As prescribed in 16.307(a),  insert the following clause:
ALLOWABLE COST AND PAYMENT (FEB 1997) 1
(a) Znvoicing. The Government shall make payments to

the Contractor when requested as work progresses, but
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(except for small business concerns) not more often than
once every 2 weeks, in amounts determined to be allowable
by the Contracting Officer in accordance with Subpart 31.2
of the Federal Acquisition Regulation (FAR) in effect on
the date of this contract and the terms of this contract. The
Contractor may submit to an authorized representative of
the Contracting Officer, in such form and reasonable detail
as the representative may require, an invoice or voucher
supported by a statement of the claimed allowable cost for
performing this contract.

(b)  Reimbursing costs. (1)  For the purpose of reimburs-
ing allowable costs (except as provided in subparagraph (2)
of this section, with respect to pension, deferred profit shar-
ing, and employee stock ownership plan contributions), the
term “costs” includes only-

(i) Those recorded costs that, at the time of the
request for reimbursement, the Contractor has paid by
cash, check, or other form of actual payment for items
or services purchased directly for the contract;

(ii) When the Contractor is not delinquent in pay-
ing costs of contract performance in the ordinary
course of business, costs incurred, but not necessarily
paid, for-

(A) Materials issued from the Contractor’s
inventory and placed in the production process for
use on the contract;

(B) Direct labor;
(C)  Direct travel;
(D)  Other direct in-house costs; and
(E) Properly allocable and allowable indirect

costs, as shown in the records maintained by the
Contractor for purposes of obtaining reimburse-
ment under Government contracts; and
(iii) The amount of progress and other payments

that have been paid by cash, check, or other form of
payment to the Contractor’s subcontractors under
similar cost standards.
(2)  Contractor contributions to any pension or other

postretirement benefit, profit-sharing or employee stock
ownership plan funds that are paid quarterly or more
often may be included in indirect costs for payment pur-
poses; Provided, that the Contractor pays the contribution
to the fund within 30 days after the close of the period
covered. Payments made 30 days or more after the close
of a period shall not be included until the Contractor actu-
ally makes the payment. Accrued costs for such contribu-
tions that are paid less often than quarterly shall be
excluded from indirect costs for payment purposes until
the Contractor actually makes the payment.

(3)  Notwithstanding the audit and adjustment of
invoices or vouchers under paragraph (g)  below, allow-
able indirect costs under this contract shall be obtained
by applying indirect cost rates established in accordance
with paragraph (d)  below.

(4) Any statements in specifications or other docu-
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ments incorporated in this contract by reference desig-
nating performance of services or furnishing of materials
at the Contractor’s expense or at no cost to the
Government shall be disregarded for purposes of cost-
reimbursement under this clause.
(c) Small business concerns. A small business concern

may be paid more often than every 2 weeks and may
invoice and be paid for recorded costs for items or services
purchased directly for the contract, even though the concern
has not yet paid for those items or services.

(d)  Final indirect cost rates’. (1)  Final annual indirect
cost rates and the appropriate bases shall be established in
accordance with Subpart 42.7 of the Federal Acquisition
Regulation (FAR) in effect for the period covered by the
indirect cost rate proposal.

(2) The Contractor shall, within 90 days after the
expiration of each of its fiscal years, or by a later date
approved by the Contracting Officer, submit to the cog-
nizant Contracting Officer responsible for negotiating its
final indirect cost rates and, if required by agency proce-
dures, to the cognizant audit activity proposed final indi-
rect cost rates for that period and supporting cost data
specifying the contract and/or subcontract to which the
rates apply. The proposed rates shall be based on the
Contractor’s actual cost experience for that period. The
appropriate Government representative and Contractor
shall establish the final indirect cost rates as promptly as
practical after receipt of the Contractor’s proposal.

(3)  The Contractor and the appropriate Government
representative shall execute a written understanding set-
ting forth the final indirect cost rates. The understanding
shall specify (i) the agreed-upon final annual indirect cost
rates, (ii) the bases to which the rates apply, (iii) the peri-
ods for which the rates apply, (iv) any specific indirect
cost items treated as direct costs in the settlement, and (v)
the affected contract and/or subcontract, identifying any
with advance agreements or special terms and the applica-
ble rates. The understanding shall not change any mone-
tary ceiling, contract obligation, or specific cost allowance
or disallowance provided for in this contract. The under-
standing is incorporated into this contract upon execution.

(4)  Failure by the parties to agree on a final annual
indirect cost rate shall be a dispute within the meaning
of the Disputes clause.
(e) Billing rates. Until final annual indirect cost rates

are established for any period, the Government shall reim-
burse the Contractor at billing rates established by the
Contracting Officer or by an authorized representative (the
cognizant auditor), subject to adjustment when the final
rates are established. These billing rates-

(1)  Shall be the anticipated final rates; and
(2)  May be prospectively or retroactively revised by

mutual agreement, at either party’s request, to prevent
substantial overpayment or underpayment.
(ff) Quick-closeout procedures. Quick-closeout proce-
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dures are applicable when the conditions in FAR 42.708(a)
are satisfied.

(g) Audit. At any time or times before final payment,
the Contracting Officer may have the Contractor’s invoices
or vouchers and statements of cost audited. Any payment
may be (1) reduced by amounts found by the Contracting
Officer not to constitute allowable costs or (2) adjusted for
prior overpayments or underpayments.

(h) Final payment. (1)  The Contractor shall submit a
completion invoice or voucher, designated as such, prompt-
ly upon completion of the work, but no later than one year
(or longer, as the Contracting Officer may approve in writ-
ing) from the completion date. Upon approval of that
invoice or voucher, and upon the Contractor’s compliance
with all terms of this contract, the Government shall
promptly pay any balance of allowable costs and that part
of the fee (if any) not previously paid.

(2)  The Contractor shall pay to the Government any
refunds, rebates, credits, or other amounts (including
interest, if any) accruing to or received by ‘the
Contractor or any assignee under this contract, to the
extent that those amounts are properly allocable to costs
for which the Contractor has been reimbursed by the
Government. Reasonable expenses incurred by the
Contractor for securing refunds, rebates, credits, or
other amounts shall be allowable costs if approved by
the Contracting Officer. Before final payment under this
contract, the Contractor and each assignee whose
assignment is in effect at the time of final payment shall
execute and deliver-

(i) An assignment to the Government, in form and
substance satisfactory to the Contracting Officer, of
refunds, rebates, credits, or other amounts (including
interest, if any) properly allocable to costs for which
the Contractor has been reimbursed by the
Government under this contract; and

(ii) A release discharging the Government, its offi-
cers, agents, and employees from all liabilities, obli-
gations, and claims arising out of or under this con-
tract, except-

(A) Specified claims stated in exact amounts,
or in estimated amounts when the exact amounts
are not known;

(B) Claims (including reasonable incidental
expenses) based upon liabilities of the Contractor
to third parties arising out of the performance of
this contract; provided, that the claims are not
known to the Contractor on the date of the execu-
tion of the release, and that the Contractor gives
notice of the claims in writing to the Contracting
Officer within 6 years following the release date
or notice of final payment date, whichever is ear&
er; and

(C) Claims for reimbursement of costs, includ-
ing reasonable incidental expenses, incurred by

the Contractor under the patent clauses of this
contract, excluding, however, any expenses aris-
ing from the Contractor’s indemnification of the
Government against patent liability.

(End of clause)
AZternate  I (FEB 1997).  As prescribed in 16.307(a)(2),

substitute the following paragraph (b)(  l)(iii)  for paragraph
(b)(l)(iii)  of the basic clause:

(iii) The amount of progress and other payments to the
Contractor’s subcontractors that either have been paid, or
that the Contractor is required to pay pursuant to the clause
of this contract entitled “Prompt Payment for Construction
Contracts.” Payments shall be made by cash, check, or
other form of payment to the Contractor’s subcontractors
under similar cost standards.

52.2164  Fixed Fee.
As prescribed in 16.307(b),  insert the following clause

in solicitations and contracts when a cost-plus-fixed-fee
contract (other than a facilities contract or a construction
contract) is contemplated.

FIXED FEE (APR 1984)
(a) The Government shall pay the Contractor for per-

forming this contract the fixed fee specified in the
Schedule.

(b)  Payment of the fixed fee shall be made as specified
in the Schedule; provided, that after payment of 85 percent
of the fixed fee, the Contracting Officer may withhold fur-
ther payment of fee until a reserve is set aside in an
amount that the Contracting Officer considers necessary to
protect the Government’s interest. This reserve shall not
exceed 15 percent of the total fixed fee or $100,000,
whichever is less.

(End of clause)

52.216-9  Fixed Fee-Construction.
As prescribed in 16.307(c),  insert the following clause

in solicitations and contracts when a cost-plus-fixed-fee
construction contract in contemplated:

FIXED FEE-CONSTRUCTION (APR 1984)
(a) The Government shall pay to the Contractor for per-

forming this contract the fixed fee specified in the
Schedule.

(b)  Payment of the fixed fee shall be made in install-
ments based upon the percentage of completion of the
work as determined from estimates submitted to and
approved by the Contracting Officer, but subject to the
withholding provisions of paragraph (c) of this section.

(c) After the payment of 85 percent of the fixed fee, the
Contracting Officer may withhold further payment of fee
until a reserve is set aside in an amount that the Contracting
Officer considers necessary to protect the Government’s
interest. This reserve shall not exceed 15  percent of the total
fixed fee or $100,000,  whichever is less.

(End of clause)
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52.21640  Incentive Fee.
As prescribed in 16.307(d),  insert the following clause in

solicitations and contracts when a cost-plus-incentive-fee
contract (other than a facilities contract) is contemplated:

INCENTIVE FEE (APR 1984)
(a) General The Government shall pay the Contractor

for performing this contract a fee determined as provided
in this contract.

(b)  Target cost and target fee. The target cost and target
fee specified in the Schedule are subject to adjustment if the
contract is modified in accordance with paragraph (d)  below.

(1) “Target cost,” as used in this contract, means the
estimated cost of this contract as initially negotiated,
adjusted in accordance with paragraph (d) below.

(2) “Target fee,” as used in this contract, means the
fee initially negotiated on the assumption that this con-
tract would be performed for a cost equal to the estimat-
ed cost initially negotiated, adjusted in accordance with
paragraph (d) below.
(c) Withholding of payment. Normally, the Government

shall pay the fee to the Contractor as specified in the
Schedule. However, when the Contracting Officer considers
that performance or cost indicates that the Contractor will
not achieve target, the Government shall pay on the basis of
an appropriate lesser fee. When the Contractor demonstrates
that performance or cost clearly indicates that the
Contractor will earn a fee significantly above the target fee,
the Government may, at the sole discretion of the
Contracting Officer, pay on the basis of an appropriate high-
er fee. After payment of 85 percent of the applicable fee, the
Contracting Officer may withhold further payment of fee
until a reserve is set aside in an amount that the Contracting
Officer considers necessary to protect the Government’s
interest. This reserve shall not exceed 15 percent of the
applicable fee or $100,000,  whichever is less.

(d) Equitable adjustments. When the work under this
contract is increased or decreased by a modification to this
contract or when any equitable adjustment in the target cost
is authorized under any other clause, equitable adjustments
in the target cost, target fee, minimum fee, and maximum

fee, as appropriate, shall be stated in a supplemental agree-
ment to this contract.

(e) Fee payable. (1)  The fee payable under this contract
shall  be the target  fee increased by [Contracting
OfSicer  insert Contractor’s participation] cents for every
dollar that the total allowable cost is less than the target
c o s t  o r  d e c r e a s e d  b y [Contracting OfSicer  insert
Contractor’s participation] cents for every dollar that the
total allowable cost exceeds the target cost. In no event
shall the fee be greater than [Contracting
Off icer  insert  percentage] percent  or  less than

[Contracting Oficer  insert percent-
age] percent of the target cost.

(2) The fee shall be subject to adjustment, to the
extent provided in paragraph (d) above, and within the
minimum and maximum fee limitations in subparagraph
(1)  above, when the total. allowable cost is increased or
decreased as a consequence of (i) payments made under
assignments or (ii) claims excepted from the release as
required by paragraph (h)(2)  of the Allowable Cost and
Payment clause.

(3) If this contract is terminated in its entirety, the
portion of the target fee payable shall not be subject to
an increase or decrease as provided in this paragraph.
The termination shall be accomplished in accordance
with other applicable clauses of this contract.

(4) For the purpose of fee adjustment, “total
allowable cost” shall not include allowable costs aris-
ing out of-

(i) Any of the causes covered by the Excusable
Delays clause to the extent that they are beyond the
control and without the fault or negligence of the
Contractor or any subcontractor;

(ii) The taking effect, after negotiating the target
cost, of a statute, court decision, written ruling, or
regulation that results in the Contractor’s being
required to pay or bear the burden of any tax or duty
or rate increase in a tax or duty;

(iii) Any direct cost attributed to the Contractor’s
involvement in litigation as required by the
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Contracting Officer pursuant to a clause of this con-
tract, including furnishing evidence and information
requested pursuant to the Notice and Assistance
Regarding Patent and Copyright Infringement clause;

(iv) The purchase and maintenance of additional
insurance not in the target cost and required by the
Contracting Officer, or claims for reimbursement for
liabilities to third persons pursuant to the Insurance
Liability to Third Persons clause;

(v) Any claim, loss, or damage resulting from a
risk for which the Contractor has been relieved of lia-
bility by the Government Property clause; or

(vi) Any claim, loss, or damage resulting from a
risk defined in the contract as unusually hazardous or
as a nuclear risk and against which the Government
has expressly agreed to indemnify the Contractor.
(5) All other allowable costs are included in “total

allowable cost” for fee adjustment in accordance with
this paragraph (e), unless otherwise specifically provid-
ed in this contract.
(f) Contract modification. The total allowable cost and

the adjusted fee determined as provided in this clause shall
be evidenced by a modification to this contract signed by
the Contractor and Contracting Officer.

(g)  Inconsistencies. In the event of any language inconsis-
tencies between this clause and provisioning documents or
Government options under this contract, compensation for
spare parts or other supplies and services ordered under such
documents shall be determined in accordance with this clause.

(End of clause)

52.21641  Cost Contract-No Fee.
As prescribed in 16.307(e),  insert the clause in solicita-

tions and contracts when a cost-reimbursement contract is
contemplated that provides no fee and is not a cost-sharing
contract or a facilities contract. This clause may be modi-
fied by substituting “$10,000”  in lieu of “$100,000”  as the
maximum reserve in paragraph (b) if the Contractor is a
nonprofit organization.

COST CONTRACT-NO FEE (APR  1984)
(a) The Government shall not pay the Contractor a fee

for performing this contract.
(b) After payment of 80  percent of the total estimated

cost shown in the Schedule, the Contracting Officer may
withhold further payment of allowable cost until a reserve
is set aside in an amount that the Contracting Officer con-
siders necessary to protect the Government’s interest. This
reserve shall not exceed one percent of the total estimated
cost shown in the Schedule or $100,000,  whichever is less.

(End of clause)
ALternate  I (APR 1984).  In a contract for research and

development with an educational institution or a nonprofit
organization, for which the Contracting Officer has deter-
mined that withholding of a portion of allowable costs is
not required, delete paragraph (b)  of the basic clause.

52.21642  Cost-Sharing Contract-No Fee.
As prescribed in 16.307(f),  insert the following clause in

solicitations and contracts when a cost-sharing contract
(other than a facilities contract) is contemplated. This
clause may be modified by substituting “$10,000”  in lieu
of “$100,000”  as the maximum reserve in paragraph (b)  if
the contract is with a nonprofit organization.

COST-SHARING CONTRACT-NO FEE (APR 1984)
(a) The Government shall not pay to the Contractor a

fee for performing this contract.
(b)  After paying 80  percent of the Government’s share

of the total estimated cost of performance shown in the
Schedule, the Contracting Officer may withhold further
payment of allowable cost until a reserve is set aside in an
amount that the Contracting Officer considers necessary to
protect the Government’s interest. This reserve shall not
exceed one percent of the Government’s share of the total
estimated cost shown in the Schedule or $100,000,
whichever is less.

(End of clause)
Alternate I (APR 1984).  In a contract for research and

development with an educational institution, for which the
contracting officer has determined that withholding of a
portion of allowable cost is not required, delete paragraph
(b)  of the basic clause.

52.21643  Allowable Cost and Payment-Facilities.
As prescribed in 16.307(g),  insert the following clause:

ALLOWABLE COST AND PAYMENT-FACILITIES
(DEC  1996) I

(a) GeneraZ.  (1) For the performance of any work, duty,
or obligation specified in this contract to be at Government
expense, the Government shall pay the Contractor all
allowable costs as determined by the Contracting Officer in
accordance with the contract terms and section 3 1.106  of
the Federal Acquisition Regulation (FAR) in effect on the
contract date.

(2)  Except as otherwise specifically provided in this
contract, the failure of this contract to provide for reim-
bursement does not preclude the Contractor from
including, as part of the price or cost under any other
Government contract or subcontract, an allocable por-
tion of the costs incurred for any work, duty, or obliga-
tion performed under this contract, but not reimbursable 1
under it.
(b)  Invoicing. The Government shall make payments to

the Contractor when requested once each month. The
Contractor may submit to an authorized representative of
the Contracting Officer, in such form and reasonable detail
as the representative may require, an invoice or voucher
supported by a statement of the claimed allowable cost for
the performance of this contract.

(c) Negotiated indirect costs. Notwithstanding the audit
and adjustment of invoices or vouchers under paragraph (f)
below, allowable indirect costs under this contract shall be
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obtained by applying final indirect cost rates established as
follows:

(1)  Final annual indirect cost rates and the appropri-
ate bases shall be established in accordance with
Subpart 42.7  of the FAR in effect for the period covered
by the indirect cost rate proposal.

(2) The Contractor shall, within 90 days after the
expiration of each of its fiscal years, or by a later date
approved by the Contracting Officer, submit to the
Contracting Officer and to the cognizant audit activity
proposed final indirect cost rates for that period and sup-
porting cost and data specifying the contract and/or sub-
contract to which the rates apply. The proposed rates
shall be based on the Contractor’s actual cost experience
for that period. The appropriate Government representa-
tive and the Contractor shall establish the final indirect
cost rates as promptly as practical after receipt of the
contractor’s proposal.

(3)  The Contractor and the appropriate Government
representative shall execute a written understanding set-
ting forth the final indirect cost rates. The understanding
shall specify (i) the agreed-upon final annual indirect
cost rates, (ii) the bases to which the rates apply, (iii) the
periods for which the rates apply, (iv) any specific indi-
rect cost items treated as direct costs in the settlement,
and (v) the affected contract and/or subcontract, identi-
fying any with advance agreements or special terms and
the applicable rates. The understanding shall not change
any monetary ceiling, contract obligation, or specific
cost allowance or disallowance provided for in this con-
tract. The understanding is incorporated into this con-
tract upon execution.

(4)  Failure by the parties to agree on a final annual
indirect cost rate shall be a dispute within the meaning
of the Disputes clause.
(d) Billing rates. Until final annual indirect cost rates

are established for any period, the Government shall reim-
burse the Contractor at billing rates established by the
Contracting Officer or by an authorized representative (the
cognizant auditor), subject to adjustment when the final
rates are established. These billing rates-

(1) Shall be the anticipated final rates; and
(2)  may be prospectively or retroactively revised by

mutual agreement, at either party’s request, to prevent
substantial overpayment or underpayment.
(e) Quick-closeout procedures. Quick-closeout proce-

dures are applicable when the conditions in FAR 42.708(a)
are satisfied.

(f) Audit. At any time or times before final payment,
the Contracting Officer may have the Contractor’s invoices
or vouchers and statements of cost audited. Any payment
may be (1) reduced by amounts found by the Contracting
Officer not to constitute allowable costs or (2)  adjusted for
prior overpayments or underpayments.

(g) Assignments and releases. The Contractor shall pay
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to the Government any refunds, rebates, credits, or other
amounts (including interest, if any) accruing to or received
by the Contractor or any assignee under this contract to the
extent that those amounts are properly allocable to costs for
which the Contractor has been reimbursed by the
Government. Reasonable expenses incurred by the
Contractor for securing refunds, rebates, credits, or other
amounts shall be allowable costs if approved by the
Contracting Officer. Before final payment under this con-
tract, the Contractor and each assignee shall execute and
deliver-

J

(1) An assignment to the Government, in form and
substance satisfactory to the Contracting Officer, of
refunds, rebates, credits or other amounts (including
interest, if any) properly allocable to costs for which the
Contractor has been reimbursed by the Government
under this contract; and

(2) A release discharging the Government, its offi-
cers, agents, and employees from all liabilities, obliga-
tions, and claims arising out of or under this contract,
except-

(i) Specified claims stated in exact amounts, or in
estimated amounts when the exact amounts are not
known;

(ii) Claims (including reasonable incidental
expenses) based upon liabilities of the Contractor to
third parties arising out of performance of this con-
tract; provided that the claims are not known to the
Contractor on the date of the execution of the release,
and that the Contractor gives notice of the claims in
writing to the Contracting Officer within 6 years fol-
lowing the release date or notice of final payment
date, whichever is earlier; and

(iii) Claims for reimbursement of costs, including
related expenses, incurred by the Contractor under
the patent clauses of this contract, excluding, howev-
er, any expenses arising from the Contractor’s indem-
nification of the Government against patent liability.

(End of clause)
AZternate  I (APR 1984).  If the contract is for facilities

acquisition, and the Contracting Officer considers it appro-
priate, add the following paragraphs (g) and (h) to the basic
clause, and redesignate paragraph (g) of the basic clause as
paragraph (i):

(g) Withholding. After payment of 80  percent of the
total estimated cost shown in the Schedule, the Contracting
Officer may withhold payment of allowable costs until a
reserve is set aside in an amount that the Contracting
Officer considers necessary to protect the Government’s
interest. This reserve shall not exceed one percent of the
total estimated cost shown in the Schedule or $100,000,
whichever is less.

(h) Final payment. The Contractor shall submit a com-
pletion invoice or voucher, designated as such, no later
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than one year (or longer, as the Contracting Officer may
approve in writing) from the completion date. Upon
approval of the invoice or voucher, and upon the
Contractor’s compliance with all terms of this contract, the
Government shall promptly pay any balance of allowable
costs not previously paid.

52.216-14  Allowable Cost and Payment-Facilities Use.
As prescribed in 16.307(h),  insert the following clause

in solicitations and contracts when a facilities use contract
is contemplated:

ALLOWABLE COST AND PAYMENT-FACILITIES
USE (APR 1984)

(a) For the performance of any work, duty, or obliga-
tions specified in this contract to be at Government
expense, the Government shall pay the Contractor all
allowable costs as determined by the Contracting Officer in
accordance with the contract terms and section 3 1.106  of
the Federal Acquisition Regulation (FAR) in effect on the
contract date.

(b) Except as otherwise specifically provided in this
contract, the failure of this contract to provide for reim-
bursement does not preclude the Contractor from includ-
ing, as part of the price or cost under any other
Government contract or subcontract, an allocable portion
of the costs incurred for any work, duty, or obligation per-
formed under this contract, but not reimbursed under it.

(End of clause)

52.216-15  Predetermined Indirect Cost Rates.
As prescribed in 16.307(i),  insert the following clause:

PREDETERMINED INDIRECT COST RATES
(AUG  1996)

(a) Notwithstanding the Allowable Cost and Payment
clause of this contract, the allowable indirect costs under
this contract shall be obtained by applying predetermined
indirect cost rates to bases agreed upon by the parties, as
specified below.

(b) Not later than 90 daysafter the expiration of the
Contractor’s fiscal year (or other period specified in the
Schedule), the Contractor shall submit to the cognizant
Contracting Officer under Subpart 42.7 of the Federal
Acquisition Regulation (FAR) and, if required by agency
procedures, to the cognizant Government audit activity,
proposed predetermined indirect cost rates and supporting
cost data. The proposed rates shall be based on the
Contractor’s actual cost experience during that fiscal year
or other period specified in the Schedule. Negotiation of
predetermined indirect cost rates shall begin as soon as
practical after receipt of the contractor’s proposal.

(c) Allowability of costs and acceptability of cost allo-
cation methods shall be determined in accordance with
FAR Subpart 3 1.3  in effect on the date of this contract.

(d) Predetermined rate agreements in effect on the date
of this contract shall be incorporated into the contract

Schedule. The Contracting Officer and Contractor shall
negotiate rates for subsequent periods and execute a written
indirect cost rate agreement setting forth the results. The
agreement shall specify (1)  the agreed-upon predetermined
indirect cost rates, (2)  the bases to which the rates apply,
(3)  the period for which the rates apply, and (4)  the specific
items treated as direct costs or any changes in the items
previously agreed to be direct costs. The indirect cost rate
agreement shall not change any monetary ceiling, contract
obligation, or specific cost allowance or disallowance pro-
vided for in this contract. The agreement is incorporated
into this contract upon execution.

(e) Pending establishment of predetermined indirect cost
rates for any fiscal year (or other period agreed to by the
parties), the Contractor shall be reimbursed either at the
rates fixed for the previous fiscal year (or other period) or
at billing rates acceptable to the Contracting Officer, sub-
ject to appropriate adjustment when the final rates for that
period are established.

(f) Any failure by the parties to agree on any predeter-
mined indirect cost rates under this clause shall not be con-
sidered a dispute within the meaning of the Disputes
clause. If for any fiscal year (or other period specified in
the Schedule) the parties fail to agree to predetermined
indirect cost rates, the allowable indirect costs shall be
obtained by applying final indirect cost rates established in
accordance with the Allowable Cost and Payment clause.

(g) Allowable indirect costs for the period from the
beginning of performance until the end of the Contractor’s
fiscal year (or other period specified in the Schedule) shall
be obtained using the predetermined indirect cost rates and
the bases shown in the Schedule.

(End of clause)

52.216-16  Incentive Price Revision-Firm Target.
As prescribed in 16.405(a),  insert the following clause: 1
INCENTIVE PRICE REVISION-FIRM TARGET

(FEB 1997) I
(a) General. The supplies or services identified in the

Schedule as Items [Contracting Officer insert
Schedule Line item numbers] are subject to price revision in
accordance with this clause; provided, that in no event shall
the total final price of these items exceed the ceiling price
of d o l l a r s  ($). Any supplies or services
that are to be (1) ordered separately under, or otherwise
added to, this contract and (2)  subject to price revision in
accordance with the terms of this clause shall be identified
as such in a modification to this contract.

(b)  Definition. “Costs,” as used in this clause, means
allowable costs in accordance with Part 31 of the Federal
Acquisition Regulation (FAR) in effect on the date of this
contract.

(c) Data submission. (1)  Within
[Contracting Oficer  insert number of days] days after the
end of the month in which the Contractor has delivered the
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last unit of supplies and completed the services specified
by item number in paragraph (a) of this section, the
Contractor shall submit on Standard Form 1411  or in any
other form on which the parties agree-

(0 A detailed statement of all costs incurred up to
the end of that month in performing all work under
the items;

(ii) An estimate of costs of further performance, if
any, that may be necessary to complete performance

of all work under the items;
(iii) A list of all residual inventory and an estimate

of its value; and
(iv) Any other relevant data that the Contracting

Officer may reasonably require.
(2)  If the Contractor fails to submit the data required by

subparagraph (1)  of this section within the time specified
and it is later determined that the Government has over-
paid the Contractor, the Contractor shall repay the excess
to the Government immediately. Unless repaid within 30
days after the end of the data submittal period, the amount
of the excess shall bear interest, computed from the date
the data were due to the date of repayment, at the rate
established in accordance with the Interest clause.
(d) Price revision. Upon the Contracting Officer’s

receipt of the data required by paragraph (c) of this section,
the Contracting Officer and the Contractor shall promptly
establish the total final price of the items specified in (a) of
this section by applying to final negotiated cost an adjust-
ment for profit or loss, as follows:

(1) On the basis of the information required by para-
graph (c) of this section, together with any other perti-
nent information, the parties shall negotiate the total
final cost incurred
ered  (or services

or to be incurred for supplies deliv-
performed) and accepted by the

Government and which are subject to price revision
under this clause.

(2) The total final price shall be established by apply-
ing to the total final negotiated cost an adjustment for
profit or loss, as follows:

0i If the total final negotiated cost is equal to the
total target cost, the adjustment is the total target
profit.

(ii) If the total final negotiated cost is greater than
the total target cost, the adjustment is the total target
profit, less [Contracting Officer insert
percent] percent of the amount by which the total
final negotiated cost exceeds the total target cost.

(iii) If the final negotiated cost is less than the
total target cost, the adjustment is the total target
p r o f i t  p l u s [Contracting Oficer  insert per-
cent] percent of the amount by which the total final
negotiated cost is less than the total target cost.

(e) Contract modification. The total final price of the
items specified in paragraph (a) of this section shall be
evidenced by a modification to this contract, signed by
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the Contractor and the Contracting Officer. This price
shall not be subject to revision, notwithstanding any
changes in the cost of performing the contract, except to
the extent that-

(1) The parties may agree in writing, before the
determination of total final price, to exclude specific
elements of cost from this price and to a procedure for
subsequent disposition of those elements; and

(2)  Adjustments or credits are explicitly permitted or
required by this or any other clause in this contract.
(f) Adjusting billing prices. (1)  Pending execution of the

contract modification (see paragraph (e) of this section), the
Contractor shall submit invoices or vouchers in accordance
with billing prices as provided in this paragraph. The billing
prices shall be the target prices shown in this contract.

(2)  If at any time it appears from information provid-
ed by the contractor under subparagraph (g)(2) below
that the then-current billing prices will be substantially
greater than the estimated final prices, the parties shall
negotiate a reduction in the billing prices. Similarly, the
parties may negotiate an increase in billing prices by
any or all of the difference between the target prices and
the ceiling price, upon the Contractor’s submission of
factual data showing that final cost under this contract
will be substantially greater than the target cost.

(3)  Any billing price adjustment shall be reflected in
a contract modification and shall not affect the determi-
nation of the total final price under paragraph (d) of this
section. After the contract modification establishing the
total final price is executed, the total amount paid or to
be paid on all invoices or vouchers shall be adjusted to
reflect the total final price, and any resulting additional
payments, refunds, or credits shall be made promptly.
(g) Quarterly limitation on payments statement. This

paragraph (g) shall apply until final price revision under
this contract has been completed.

(1)  Within 45 days after the end of each quarter of
the Contractor’s fiscal year in which a delivery is first
made (or services are first performed) and accepted by
the Government under this contract, and for each quarter
thereafter, the Contractor shall submit to the contract
administration office (with a copy to the contracting
office and the cognizant contract auditor) a statement,
cumulative from the beginning of the contract, show-
i n g -

(i) The total contract price of all supplies deliv-
ered (or services performed) and accepted by the
Government and for which final prices have been
established;

(ii) The total costs (estimated to the extent neces-
sary) reasonably incurred for, and properly allocable
solely to, the supplies delivered (or services per-
formed) and accepted by the Government and for
which final prices have not been established;

(iii) The portion of the total target profit (used in
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establishing the initial contract price or agreed to for
the purpose of this paragraph (g))  that is in direct pro-
portion to the supplies delivered (or services per-
formed) and accepted by the Government and for
which final prices have not been established
-increased or decreased in accordance with subpara-
graph (d)(2)  of this section, when the amount stated
under subdivision (ii) of this section, differs from the
ag‘gregate  target costs of the supplies or services; and

(iv) The total amount of all invoices or vouchers for
supplies delivered (or services performed) and accept-
ed by the Government (including amounts applied or
to be applied to liquidate progress payments).
(2) Notwithstanding any provision of this contract

authorizing greater payments, if on any quarterly state-
ment the amount under subdivision (l)(iv)  of this sec-
tion exceeds the sum due the Contractor, as computed in
accordance with subdivisions (l)(i), (ii), and (iii) of this
section, the Contractor shall immediately refund or
credit to the Government the amount of this excess. The
Contractor may, when appropriate, reduce this refund or
credit by the amount of any applicable tax credits due
the Contractor under 26 U.S.C.  1481  and by the amount
of previous refunds or credits effected under this clause.
If any portion of the excess has been applied to the liq-
uidation of progress payments, then that portion may,
instead of being refunded, be added to the unliquidated
progress payment account consistent with the Progress
Payments clause. The Contractor shall provide complete
details to support any claimed reductions in refunds.

(3)  If the Contractor fails to submit the quarterly
statement within 45  days after the end of each quarter
and it is later determined that the Government has over-
paid the Contractor, the Contractor shall repay the
excess to the Government immediately. Unless repaid
within 30 days after the end of the statement submittal
period, the amount of the excess shall bear interest,
computed from the date the quarterly statement was due
to the date of repayment, at the rate established in accor-
dance with the Interest clause.

I

(h) Subcontracts. No subcontract placed under this con-
tract may provide for payment on a cost-plus-a-percentage-
of-cost basis.

(i) Disagreements. If  the Contractor and the
Contracting Officer fail to agree upon the total final price
within 60 days (or within such other period as the
Contracting Officer may specify) after the date on which
the data required by paragraph (c) of this section are to be
submitted, the Contracting Officer shall promptly issue a
decision in accordance with the Disputes clause.

(i) Termination. If this contract is terminated before the
total final price is established, prices of supplies or ser-
vices subject to price revision shall be established in
accordance with this clause for (1) completed supplies and
services accepted by the Government and (2) those sup-

plies and services not terminated under a partial termina-
tion. All other elements of the termination shall be
resolved in accordance with other applicable clauses of
this contract.

(k) Equitable adjustment under other clauses. If an
equitable adjustment in the contract price is made under
any other clause of this contract before the total final price
is established, the adjustment shall be made in the total tar-
get cost and may be made in the maximum dollar limit on
the total final price, the total target profit, or both. If the
adjustment is made after the total final price is established,
only the total final price shall be adjusted.

(1) Exclusion from target price and total final  price. I f
any clause of this contract provides that the contract price
does not or will not include an amount for a specific pur-
pose, then neither any target price nor the total final price
includes or will include any amount for that purpose.

(m) Separate reimbursement. If any clause of this con-
tract expressly provides that the cost of performance of an
obligation shall be at Government expense, that expense
shall not be included in any target price or in the total final
price, but shall be reimbursed separately.

(n) Taxes. As used in the Federal, State, and Local
Taxes clause or in any other clause that provides for certain
taxes or duties to be included in, or excluded from, the con-
tract price, the term “contract price” includes the total tar-
get price or, if it has been established, the total’final  price.
When any of these clauses requires that the contract price
be increased or decreased as a result of changes in the obli-
gation of the Contractor to pay or bear the burden of cer-
tain taxes or duties, the increase or decrease shall be made
in the total target price or, if it has been established, in the
total final price, so that it will not affect the Contractor’s
profit or loss on this contract.

(End of clause)
ALternate  I (APR 1984).  If the contract calls for supplies

or services to be ordered under a provisioning document or
Government option and the prices are to be subject to the
incentive price revision described in the basic clause, add.
the following paragraph (0) to the basic clause:

(0) Provisioning and options. Parts, other supplies, or
services that are to be furnished under this contract on the
basis of a provisioning document or Government option
shall be subject to price revision in accordance with this
clause. Any prices established for these parts, other sup-
plies, or services under a provisioning document or
Government option shall be treated as target prices. Target
cost and profit covering these parts, other supplies, or ser-
vices may be established separately, in the aggregate, or in
any combination, as the parties may agree.

52.21647  Incentive Price Revision-Successive Targets.
As prescribed in 16.405(b),  insert the following clause: 1

INCENTIVE PRICE REVISION-SUCCESSIVE
TARGETS (FEB  1997)

(a) General. The supplies or services identified in the
I
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Schedule as Items [Contracting Officer insert
Line item numbers] are subject to price revision in accor-
dance with this clause; provided, that in no event shall the
total final price of these items exceed the ceiling price of.

dollars ($ ). The prices of
these items shown in the Schedule are the initial target
prices, which include an init ial  target profit  of

[Contracting Oficer  insert percent of] per-
cent of the the initial target cost. Any supplies or services
that are to be (1) ordered separately under, or otherwise
added to, this contract and (2)  subject to price revision in
accordance with this clause shall be identified as such in a
modification to this contract.

(b) Definition. “Costs,” as used in this clause, means
allowable costs in accordance with Part 31 of the Federal
Acquisition Regulation (FAR) in effect on the date of this
contract.

(c) Submitting data for establishing the firm fixed  price
or a final profit adjustment formula. (1) Within

[Contracting Oficer  insert number of days]
days after the end of the month in which the Contractor has
completed [see Note 11,  the Contractor shall
submit the following data:

(i) A proposed firm fixed price or total firm target
price for supplies delivered and to be delivered and
services performed and to be performed.

(ii) A detailed statement of all costs incurred in
the performance of this contract through the end of
the month specified above, on Standard Form 1411
(or in any other form on which the parties may
agree), with sufficient supporting data to disclose
unit costs and cost trends for-

(A) Supplies delivered and services performed;
and

(B) Inventories of work in process and undeliv-
ered contract supplies on hand (estimated to the
extent necessary).
(iii) An estimate of costs of all supplies delivered

and to be delivered and all services performed and to
be performed under this contract, using the statement
of costs incurred plus an estimate of costs to complete
performance, on Standard Form 1411  (or in any other
form on which the parties may agree), together with-

(A) Sufficient data to support the accuracy and
reliability of the estimate; and

(B) An explanation of the differences between
this estimate and the original estimate used to
establish the initial target prices.

(2) The Contractor shall also submit, to the extent
that it becomes available before negotiations establish-
ing the total firm price are concluded-

(i) Supplemental statements of costs incurred after
the end of the month specified in subparagraph (1)  of
this section for-

(A) Supplies delivered and services performed;
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and
(B)  Inventories of work in process and undeliv-

ered contract supplies on hand (estimated to the
extent necessary); and
(ii) Any other relevant data that the Contracting

Officer may reasonably require.
(3)  If the Contractor fails to submit the data required

by subparagraphs (1)  and (2)  of this section within the
time specified and it is later determined that the
Government has overpaid the Contractor, the Contractor
shall repay the excess to the Government immediately.
Unless repaid within 30  days after the end of the data
submittal period, the amount of the excess shall bear
interest, computed from the date the data were due to
the date of repayment, at the rate established in accor-
dance with the Interest clause.
(d)  Establishing firm fixed price or final profit adjust-

ment formula. Upon the Contracting Officer’s receipt of
the data required by paragraph (c) of this section, the
Contracting Officer and the Contractor shall promptly
establish either a firm fixed price or a profit adjustment for-
mula for determining final profit, as follows:

(1)  The parties shall negotiate a total firm target cost,
based upon the data submitted under paragraph (c) of
this section.

(2)  If the total firm target cost is more than the total
initial target cost, the total initial target profit shall be
decreased. If the total firm target cost is less than the
total initial target cost, the total initial target profit shall
be increased. The initial target profit shall be increased
o r  d e c r e a s e d  b y percent [see Note 21 of the differ-
ence between the total initial target cost and the total
firm target cost. The resulting amount shall be the total
firm target profit; provided, that in no event shall the
total firm target profit be less than percent
or more than percent [Contracting
Oficer  insert percents] of the total initial cost.

(3)  If the total firm target cost plus the total firm tar-
get profit represent a reasonable price for performing
that part of the contract subject to price revision under
this clause, the parties may agree on a firm fixed price,
which shall be evidenced by a contract modification
signed by the Contractor and the Contracting Officer.

(4)  Failure of the parties to agree to a firm fixed price
shall not constitute a dispute under the Disputes clause.
If agreement is not reached, or if establishment of a firm
fixed price is inappropriate, the Contractor and the
Contracting Officer shall establish a profit adjustment
formula under which the total final price shall be estab-
lished by applying to the total final negotiated cost an
adjustment for profit or loss, determined as follows:

(i) If the total final negotiated cost is equal to the
total firm target cost, the adjustment is the total firm
target profit.
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(ii) If the total final negotiated cost is greater than
the total firm target cost, the adjustment is the total
firm target profit, less percent of
the amount by which the total final negotiated cost
exceeds the total firm target cost.

(iii) If the total final negotiated cost is less than
the total firm target cost, the adjustment is the total
firm target profit, plus percent of the
amount by which the total final negotiated cost is less
than the total firm target cost.

(iv) The total firm target cost, total firm target
profit, and the profit adjustment formula for deter-
mining final profit shall be evidenced by a modifica-
tion to this contract signed by the Contractor and the
Contracting Officer.

(e) Submitting data for final price revision. Unless a
firm fixed price has been established in accordance with
paragraph (d) of this section within --p-m----
[Contracting Oficer  insert number of days} days after the
end of the month in which the Contractor has delivered the
last unit of supplies and completed the services specified
by item number in paragraph (a) of this section, the
Contractor shall submit on Standard Form 1411  (or in any
other form on which the parties agree)-

(1) A detailed statement of all costs incurred up to the
end of that month in performing all work under the items;

(2) An .estimate of costs of further performance, if
any, that may be necessary to complete performance of
all work under the items;

(3)  A list of all residual inventory and an estimate of
its value; and

(4) Any other relevant data that the Contracting
Officer may reasonably require.
(f) Final price revision. Unless a firm fixed price has

been agreed to in accordance with paragraph (d) of this
section, the Contractor and the Contracting Officer shall,
promptly after submission of the data required by para-
graph (e) of this section, establish the total final price, as
follows:

(1)  On the basis of the information required by para-
graph (e) of this section, together with any other perti-
nent information, the parties shall negotiate the total final
cost incurred or to be incurred for the supplies delivered
(or services performed) and accepted by the Government
and which are subject to price revision under this clause.

(2)  The total final price shall be established by apply-
ing to the total final negotiated cost an adjustment for
final profit or loss determined as agreed upon under sub-
paragraph (d)(4)  of this section.
(g) Contract modification. The total final price of the

items specified in paragraph (a) of this section shall be evi-
denced by a modification to this contract, signed by the
Contractor and the Contracting Officer. This price shall not
be subject to revision, notwithstanding any changes in the
cost of performing the contract, except to the extent that-

(1)  The parties may agree in writing, before the
determination of total final price, to exclude specific
elements of cost from this price and to a procedure for
subsequent disposition of these elements; and

(2)  Adjustments or credits are explicitly permitted or
required by this or any other clause in this contract.
(h) Adjustment of billing prices. (1)  Pending execution

of the contract modification (see paragraph (e) of this sec-
tion), the Contractor shall submit invoices or vouchers in
accordance with billing prices as provided in this paragraph.
The billing prices shall be the initial target prices shown in
this contract until firm target prices are established under
paragraph (d)  of this section. When established, the firm tar-
get prices shall be used as the billing prices.

(2)  If at any time it appears from information provid-
ed by the contractor under subparagraph (i)(l) of this
section that the then-current billing prices will be sub-
stantially greater than the estimated final prices, the par-
ties shall negotiate a reduction in the billing prices.
Similarly, the parties may negotiate an increase in
billing prices by any or all of the difference between the
target prices and the ceiling price, upon the Contractor’s
submission of factual data showing that the final cost
under this contract will be substantially greater than the
target cost.

(3)  Any adjustment of billing prices shall be reflected
in a contract modification and shall not affect the deter-
mination of any price under paragraph (d) or (f) of this
section. After the contract modification establishing the
total final price is executed, the total amount paid or to
be paid on all invoices or vouchers shall be adjusted to
reflect the total final price, and any resulting additional
payments, refunds, or credits shall be made promptly.
(i) Quarterly limitation on payments statement. This

paragraph (i) shall apply until a firm fixed price or a total
final price is established under subparagraph (d)(3) or
(f)(2)-

(1) Within 45 days after the end of each quarter of the
Contractor’s fiscal year in which a delivery is first made
(or services are first performed) and accepted by the
Government under this contract, and for each quarter
thereafter, the Contractor shall submit to the contract
administration office (with a copy to the contracting office
and the cognizant contract auditor) a statement, cumula-
tive from the beginning of the contract, showing-

(i) The total contract price of all supplies deliv-
ered (or services performed) and accepted by the
Government and for which final prices have been
established;

(ii) The total cost (estimated to the extent neces-
sary) reasonably incurred for, and properly allocable
solely to, the supplies delivered (or services per-
formed) and accepted by the Government and for
which final prices have not been established;

(iii) The portion of the total interim profit (used in
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establishing the initial contract price or agreed to for
the purpose of this paragraph (i))  that is in direct pro-
portion to the supplies delivered (or services per-
formed) and accepted by the Government and for
which final prices have not been
established-increased or decreased in accordance
with subparagraph (d)(4) of this section when the
amount stated under subdivision (ii) of this section,
differs from the aggregate firm target costs of the
supplies or services; and

(iv) The total amount of all invoices or vouchers
for supplies delivered (or services performed) and
accepted by the Government (including amounts
applied or to be applied to liquidate progress pay-
ments).
(2) Notwithstanding any provision of this contract

authorizing greater payments, if on any quarterly state-
ment the amount under subdivision (l)(iv)  of this sec-
tion exceeds the sum due the Contractor, as computed in
accordance with subdivisions (l)(i), (ii), and (iii) of this
section, the Contractor shali immediately refund or
credit to the Government the amount of this excess. The
Contractor may, when appropriate, reduce this refund or
credit by the amount of any applicable tax credits due
the Contractor under 26  U.S.C.  1481  and by the amount
of previous refunds or credits effected under this clause.
If any portion of the excess has been applied to the liq-
uidation of progress payments, then that portion may,
instead of being refunded, be added to the unliquidated
progress payment account consistent with the Progress
Payments clause. The Contractor shall provide complete
details to support any claimed reductions in refunds.

(3)  If the Contractor fails to submit the quarterly
statement within 45 days after the end of each quarter
and it is later determined that the Government has over-
paid the Contractor, the Contractor shall repay the
excess to the Government immediately. Unless repaid
within 30  days after the end of the statement submittal
period, the amount of the excess shall bear interest,
computed from the date the quarterly statement was due
to the date of repayment, at the rate established in accor-
dance with the Interest clause.
(j) Subcontracts. No subcontract placed under this con-

tract may provide for payment on a cost-plus-a-percentage-
of-cost basis.

(k)  Disagreements. If the Contractor and the Contracting
Officer fail to agree upon (1)  a total firm target cost and a
final profit adjustment formula or (2) a total final price, with-
in 60 days (or within such other period as the Contracting
Officer may specify) after the date on which the data required
in paragraphs (c) and (e) of this section are to be submitted,
the Contracting Officer shall promptly issue a decision in
accordance with the Disputes clause.

(I) Termination. If this contract is terminated before the
total final price is established, prices of supplies or services

subject to price revision shall be established in accordance
with this clause for (1) completed supplies and services
accepted by the Government and (2)  those supplies or ser-
vices not terminated under a partial termination. All other
elements of the termination shall be resolved in accordance
with other applicable clauses of this contract.

(m) Equitable adjustments under other clauses. If an
equitable adjustment in the contract price is made under
any other clause of this contract before the total final price
is established, the adjustment shall be made in the total tar-
oet cost and may be made in the maximum dollar limit on
;he total final price, the total target profit, or both. If the
adjustment is made after the total final price is established,
only the total final price shall be adjusted.

(n) Exclusion from target price and totallfinal  price. I f
any clause of this contract provides that the contract price
does not or will not include an amount for a specific pur-
pose, then neither any target price nor the total final price
includes or will include any amount for that purpose.

(0) Separate reimbursement. If any clause of this con-
tract expressly provides that the cost of performance of an
obligation shall be at Government expense, that expense
shall not be included in any target price or in the total,final
price, but shall be reimbursed separately.

(p) Taxes. As used in the Federal, State, and Local Taxes
clause or in any other clause that provides for certain taxes or
duties to be included in, or excluded from,  the contract price,
the term “contract price” includes the total target price or, if it
has been established, the total final price. When any of these
clauses requires that the contract price be increased or
decreased as a result of changes in the obligation of the
Contractor to pay or bear the burden of certain taxes or duties,
the increase or decrease shall be made in the total target price
or, if it has been established, in the total final price, so that it
will not affect the Contractor’s profit or loss on this contract.

NOTES:
(End of clause)

(1) The degree of completion may be based on a percentage of con-
tract performance or any other reasonable basis.

(2) The language may be changed to describe a negotiated adjustment
pattern under which the extent of adjustment is not the same for all levels
of cost variation.

AZternate  I (APR 1984).  If the contract calls for supplies
or services to be ordered under a provisioning document or
Government option and the prices are to be subject to the
incentive price revision described in the basic clause, add
the following paragraph (q)  to the basic clause:

(q)  Provisioning and options. Parts, other supplies, or
services that are to be furnished under this contract on the
basis of a provisioning document or Government option
shall be subject to price revision in accordance with this
clause. Any prices established for these parts, other sup-
plies, or services under a provisioning document or
Government option shall be treated as initial target prices,
or target prices as agreed upon and stipulated in the pricing
document supporting the provisioning or added items.
Initial or firm target costs and profits and final prices COV-
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ering these parts, other supplies, or services may be estab-
lished separately, in the aggregate, or in any combination,
as the parties may agree.

52.21648  Ordering.
As prescribed in 16506(a), insert the following clause:

ORDERING (OCT 1995)
(a) Any supplies and services to be furnished under this

contract shall be ordered by issuance of delivery orders or
task orders by the individuals or activities designated in the
Schedule. Such orders may be issued from
through [insert dates].

(b) All delivery orders or task orders are subject to the
terms and conditions of this contract. In the event of con-
flict between a delivery order or task order and this con-
tract, the contract shall control.

(c) If mailed, a delivery order or task order is considered
“issued” when the Government deposits the order in the
mail. Orders may be issued orally, by facsimile, or by elec-
tronic commerce methods only if authorized in the Schedule.

(End of clause)

52.21649  Order Limitations.
As prescribed in 16506(b), insert a clause substantially

the same as follows:
ORDER LIMITATIONS (OCT 1995)

(a) Minimum order:  When the Government requires
supplies or services covered by this contract in an amount
of less than [insert dollar figure or quan-
tity], the Government is not obligated to purchase, nor is
the Contractor obligated to furnish, those supplies or ser-
vices under the contract.

(b) Maximum order: The Contractor is not obligated to
h o n o r -

(1) Any order for a single item in excess of
[insert dollarfigure  or quantity];

(2) Any order for a combination of items in excess of
[insert dollarfigure  or quantity]; or

(3)  A series of orders from the same ordering office
within days that together call for quan-
tities exceeding the limitation in subparagraph (1)  or (2)
of this section.
(c) If this is a requirements contract (i.e., includes the

Requirements clause at subsection 52.216-21  of the Federal
Acquisition Regulation (FAR)), the Government is not
required to order a part of any one requirement from the
Contractor if that requirement exceeds the maximum-order
limitations in paragraph (b) of this section.

(d)  Notwithstanding paragraphs (b)  and (c) of this section,
the Contractor shall honor any order exceeding the maximum
order limitations in paragraph (b), unless that order (or
orders) is returned to the ordering office within- days
after issuance, with written notice stating the Contractor’s
intent not to ship the item (or items) called for and the rea-
sons. Upon receiving this notice, the Government may
acquire the supplies or services from another source.

(End of clause)

52.216-20  Definite Quantity.
As prescribed in 16.506(c),  insert the following clause:

DEFINITE QUANTITY (OCT 1995)
(a) This is a definite-quantity, indefinite-delivery con-

tract for the supplies or services specified, and effective for
the period stated, in the Schedule.

(b)  The Government shall order the quantity of supplies
or services specified in the Schedule, and the Contractor
shall furnish them when ordered. Delivery or performance
shall be at locations designated in orders issued in accor-
dance with the Ordering clause and the Schedule.

(c) Except for any limitations on quantities in the Order
Limitations clause or in the Schedule, there is no limit on
the number of orders that may be issued. The Government
may issue orders requiring delivery to multiple destinations
or performance at multiple locations.

(d) Any order issued during the effective period of this
contract and not completed within that time shall be com-
pleted by the Contractor within the time specified in the
order. The contract shall govern the Contractor’s and
Government’s rights and obligations with respect to that
order to the same extent as if the order were completed
during the contract’s effective period; provided, that the
Contractor shall not be required to make any deliveries
under this contract after [insert date].

(End of clause)

52.216-21  Requirements.
As prescribed in 16.506(d),  insert the following clause:

REQUIREMENTS (OCT  1995)
(a) This is a requirements contract for the supplies or

services specified, and effective for the period stated, in the
Schedule. The quantities of supplies or services specified
in the Schedule are estimates only and are not purchased by
this contract. Except as this contract may otherwise pro-
vide, if the Government’s requirements do not result in
orders in the quantities described as “estimated” or “maxi-
mum” in the Schedule, that fact shall not constitute the
basis for an equitable price adjustment.

(b) Delivery or performance shall be made only as
authorized by orders issued in accordance with the
Ordering clause. Subject to any limitations in the Order
Limitations clause or elsewhere in this contract, the
Contractor shall furnish to the Government all supplies or
services specified in the Schedule and called for by orders
issued in accordance with the Ordering clause. The
Government may issue orders requiring delivery to multi-
ple destinations or performance at multiple locations.

(c) Except as this contract otherwise provides, the
Government shall order from the Contractor all the sup-
plies or services specified in the Schedule that are required
to be purchased by the Government activity or activities
specified in the Schedule.

(d) The Government is not required to purchase from
the Contractor requirements in excess of any limit on total
orders under this contract.

(e) If the Government urgently requires delivery of any
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quantity of an item before the earliest date that delivery
may be specified under this contract, and if the Contractor
will not accept an order providing for the accelerated deliv-
ery, the Government may acquire the urgently required
goods or services from another source.

(f) Any order issued during the effective period of this
contract and not completed within that period shall be com-
pleted by the Contractor within the time specified in the
order. The contract shall govern the Contractor’s and
Government’s rights and obligations with respect to that
order to the same extent as if the order were completed
during the contract’s effective period; provided, that the
Contractor shall not be required to make any deliveries
under this contract after [insert date].

(End of clause)
Ahmte I (APR  1984).  If the requirements contract is for

nonpersonal services and related supplies and covers estimat-

ed requirements that exceed a specific Government activity’s
internal capability to produce or perform, substitute the fol-
lowing paragraph (c) for paragraph (c) of the basic clause:

(c) The estimated quantities are not the total require-
ments of the Government activity specified in the
Schedule, but are estimates of requirements in excess of the
quantities that the activity may itself furnish within its own
capabilities. Except as this contract otherwise provides, the
Government shall order from the Contractor all of that
activity’s requirements for supplies and services specified
in the Schedule that exceed the quantities that the activity
may furnish within its own capabilities.

ALternate  II (APR 1984).  If the requirements contract
includes subsistence for both Government use and resale in
the same Schedule, and similar products may be acquired
on a brand-name basis, add the following paragraph (g) to
the basic clause:
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notice of its intent to extend at least 60 days before the con-
tract expires. The preliminary notice does not commit the
Government to an extension.

(b) If the Government exercises this option, the extend-
ed contract shall be considered to include this option provi-
sion.

(c) The total duration of this contract, including the
exercise of any options under this clause, shall not exceed

(months)(years).
(End of clause)

52.218  [Reserved]

52.2194  Small Business Program Representations.
As prescribed in 19.304(a),  insert the following provi-

sion:
SMALL BUSINESS PROGRAM REPRESENTATIONS

I (DEC  1996)
(a)(l) The standar in us a c assification  (SIC) code ford l d tri 1 1

this acquisition is
(insert SIC code).

(2)  The small business size standard is
(insert size standard).

(3) The small business size standard for a concern
which submits an offer in its own name, other than on a
construction or service contract, but which proposes to
furnish a product which it did not itself manufacture, is
500  employees.
(b)  Representations. (1)  The offeror represents and cer-

tifies as part of its offer that it Cl is, Cl is not a small busi-
ness concern.

(2) (Complete only if offeror represented itself as a
small business concern in block (b)(l) of this section.)
The offeror represents as part of its offer that it Cl is, 0
is not a small disadvantaged business concern.

(3)  (Complete only if offeror represented itself as a
small business concern in block (b)(l) of this section.)
The offeror represents as part of its offer that it 0 is, Cl
is not a women-owned small business concern.
(c) Definitions. “Joint venture,” for purposes of a small

disadvantaged business (SDB)  set-aside or price evaluation
preference (as prescribed at 13  CFR 124.321),  is a concern
that is owned and controlled by one or more socially and
economically disadvantaged individuals entering into a
joint venture agreement with one or more business con-
cerns and is considered to be affiliated for size purposes
with such other concern(s). The combined annual receipts
or employees of the concerns entering into the joint venture
must meet the applicable size standard corresponding to the
SIC code designated for the contract. The majority of the
venture’s earnings must accrue directly to the socially and
economically disadvantaged individuals in the SDB con-
cern(s) in the joint venture. The percentage of the owner-
ship involvement in a joint venture by disadvantaged indi-
viduals must be at least 51 percent.

“Small business concern,” as used in this provision,
means a concern, including its affiliates, that is indepen-

dently owned and operated, not dominant in the field of
operation in which it is bidding on Government contracts,
and qualified as a small business under the criteria in 13
CFR Part 121  and the size standard in paragraph (a) of this
provision.

“Small disadvantaged business concern,” as used in this
provision, means a small business concern that (1)  is at least
51 percent unconditionally owned by one or more individu-
als who are both socially and economically disadvantaged,
or a publicly owned business having at least 51 percent of its
stock unconditionally owned by one or more socially and
economically disadvantaged individuals, and (2) has its
management and daily business controlled by one or more
such individuals. This term also means a small business
concern that is at least 51 percent unconditionally owned by
an economically disadvantaged Indian tribe or Native
Hawaiian Organization, or a publicly owned business having
at least 51 percent of its stock unconditionally owned by one
or more of these entities, which has its management and
daily business controlled by members of an economically
disadvantaged Indian tribe or Native Hawaiian Organization,
and which meets the requirements of 13 CFR Part 124.

“Woman-owned small business concern,” as used in this
provision, means a small business concern-

(1) Which is at least 51 percent owned by one or
more women or, in the case of any publicly owned busi-
ness, at least 51 percent of the stock of which is owned
by one or more women; and

(2) Whose management and daily business opera-
tions are controlled by one or more women.
(d) Notice. (1)  If this solicitation is for supplies and has

been set aside, in whole or in part, for small business con-
cerns, then the clause in this solicitation providing notice of
the set-aside contains restrictions on the source of the end
items to be furnished.

(2)  Under 15 U.S.C.  645(d),  any person who misrep-
resents a firm’s status as a small or small disadvantaged
business concern in order to obtain a contract to be
awarded under the preference programs established pur-
suant to sections 8(a),  8(d),  9, or 15 of the Small
Business Act or any other provision of Federal law that
specifically references section 8(d)  for a definition of
program eligibility, shall-

(i) Be punished by imposition of fine, imprison-
ment, or both;

(ii) Be subject to administrative remedies, includ-
ing suspension and debarment; and

(iii) Be ineligible for participation in programs
conducted under the authority of the Act.

(End of provision)

52.219-2  Equal Low Bids.
As prescribed in 19.304(bj,  insert the following provi-

sion:
EQUAL LOW BIDS (OCT 1995)

(a) This provision applies to small business concerns
only.
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(b) The bidder’s status as a labor surplus area (LSA)
concern may affect entitlement to award in case of tie
bids. If the bidder wishes to be considered for this priori-
ty, the bidder must identify, in the following space, the
LSA in which the costs to be incurred on account of man-
ufacturing  or production (by the bidder or the first-tier
subcontractors) amount to more than 50 percent of the
contract price.

(c) Failure to identify the labor surplus areas as speci-
fied in paragraph (b)  of this provision will preclude the bid-
der from receiving priority consideration. If the bidder is
awarded a contract as a result of receiving priority consid-
eration under this provision and would not have otherwise
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for all or a part of the work hereunder, this contract may be ter-
minated either in whole or in part without cost to either party.

(c) Except for novation  agreements and advance pay-
ments, delegate to the [insert name of contract-
ing agency] the responsibility for administering the sub-
contract to be awarded hereunder with complete authority
to take any action on behalf of the Government under the
terms and conditions of the subcontract; provided,
however, that the [insert name of contracting
agency] shall give advance notice to the SBA before it
issues a final notice terminating the right of a subcontractor
to proceed with further performance, either in whole or in
part, under the subcontract for default or for the conve-
nience of the Government.

(d) That payments to be made under any subcontract award-
ed under this contract will be made directly to the subcontractor
by the [insert name of contracting agency].

(e) That the subcontractor awarded a subcontract here-
under shall have the right of appeal from decisions of the
Contracting Officer cognizable under the “Disputes” clause
of said subcontract.

(f) To notify the [insert name of contracting
agency] Contracting Officer immediately upon notification
by the subcontractor that the owner or owners upon whom
8(a) eligibility was based plan to relinquish ownership or
control of the concern.

I
(End of clause)

52.219-12  Special S(a) Subcontract Conditions.
As prescribed in 19.811-3(b),  insert the following clause:

SPECIAL 8(a) SUBCONTRACT CONDITIONS
(FEB  1990)

(a) The Small Business Administration (SBA)  has
entered into Contract No. [insert number of con-
tract] with the [insert name of contracting
agency] to furnish the supplies or services as described
therein. A copy of the contract is attached hereto and made
a part hereof.

(b) T h e [insert name of subcontractor],
hereafter referred to as the subcontractor, agrees and
acknowledges as follows:

(1) That it will, for and on behalf of the SBA,  fulfill
and perform all of the requirements of Contract No.
[insert number of contract] for the consideration stated
therein and that it has read and is familiar with each and
every part of the contract.

(2) That the SBA has delegated responsibility,
except for novation agreements and advance payments,
for the administration of this subcontract to the
[insert name of contracting agency] with complete
authority to take any action on behalf of the
Government under the terms and conditions of this sub-
contract.

(3) That it will not subcontract the performance of
any of the requirements of this subcontract to any lower
tier subcontractor without the prior written approval of

the SBA and the designated Contracting Officer of the
[insert name of contracting agency].

(4)  That it will notify the [insert n’ame
of contracting agency] Contracting Officer in writing
immediately upon entering an agreement (either oral or
written) to transfer all or part of its stock or other own-
ership interest to any other party.
(c) Payments, including any progress payments under

this subcontract, will be made directly to the subcontractor
by the [insert name of contracting agency].

(End of clause)

I
52.219-13  [Reserved]

52.219-14  Limitations on Subcontracting.
As prescribed in 19.508(e),  insert the following clause:

LIMITATIONS ON SUBCONTRACTING (DEC  1996) 1
(a) This clause does not apply to the unrestricted por-

tion of a partial set-aside.
(b)  By submission of an offer and execution of a con-

tract, the Offeror/Contractor agrees that in performance of
the contract in the case of a contract for-

(1) Services (except construction). At least 50  per-
cent of the cost of contract performance incurred for per-
sonnel shall be expended for employees of the concern.

(2) Supplies (other than procurement from a non-
manufacturer of such supplies). The concern shall per- I
form work for at least 50 percent of the cost of manufac-
turing the supplies, not including the cost of materials.

(3) GeneraZ  construction. The concern will perform
at least 15  percent of the cost of the contract, not includ-
ing the cost of materials, with its own employees.

(4) Construction by special trade contractors. The
concern will perform at least 25 percent of the cost of
the contract, not including the cost of materials, with its
own employees.

(End of clause)

52.219-15  Notice of Participation by Organizations for
the Handicapped.
As prescribed in 19.508(f),  insert the following clause:

NOTICE OF PARTICIPATION BY ORGANIZATIONS
FOR THE HANDICAPPED (APR 1991)

(a) Definitions.
“Handicapped individual” means a person who has a

physical, mental, or emotional impairment, defect, ail-
ment, disease, or disability of a permanent nature which
in any way limits the selection of any type of employ-
ment for which the person would otherwise be qualified
or qualifiable.

“Public or private organization for the handicapped”
means one (1) which is organized under the laws of the
United States or of any State, operated in the interest of
handicapped individuals, the net income of which does not
inure in whole or in part to the benefit of any shareholder
or other individual; (2) which complies with any applicable
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occupational health and safety standard prescribed by the
Secretary of Labor; and (3)  which employs in the produc-
tion of commodities and in the provision of services handi-
capped individuals for not less than 75 percent of the direct
labor required for the production or provision of the com-
modities or services.

(b) Certification.
The Offeror certifies that it is 0, is not 0 a public or

private organization for the handicapped. An offeror certi-
fying in the affirmative is eligible to participate in any
resultant contract as if it were a small business concern.

(c) Agreement.
An Offeror certifying as a public or private organi-

zation for the handicapped agrees that at least 75  percent of
the direct labor required in the performance of the contract
will be performed by handicapped individuals.

(End of clause)

52.21946  Liquidated Damages-Subcontracting Plan.
As prescribed in 19.708(b)(2),  insert the following

clause:
LIQUIDATED DAMAGES-SUBCONTRACTING

PLAN (OCT 1995)
(a) “Failure to make a good faith effort to comply with

the subcontracting plan”, as used in this clause, means a
willful or intentional failure to perform in accordance with
the requirements of the subcontracting plan approved under
the clause in this contract entitled “Small, Small
Disadvantaged and Women-Owned Small Business
Subcontracting Plan,” or willful or intentional action to
frustrate the plan.

(b) If, at contract completion, or in the case of a
commercial product plan, at the close of the fiscal year
for which the plan is applicable, the Contractor has
failed to meet i ts  subcontracting goals and the
Contracting Officer decides in accordance with para-
graph (c) of this clause that the Contractor failed to
make a good faith effort to comply with its subcon-
tracting plan, established in accordance with the clause
in this contract entitled “Small, Small Disadvantaged
and Women-Owned Small Business Subcontracting
Plan,” the Contractor shall pay the Government liqui-
dated damages in an amount stated. The amount of
probable damages attributable to the Contractor’s fail-
ure to comply, shall be an amount equal to the actual
dollar amount by which the Contractor failed to
achieve each subcontract goal or, in the case of a com-
mercial products plan, that portion of the dollar amount
allocable to Government contracts by which the
Contractor failed to achieve each subcontract goal.

(c) Before the Contracting Officer makes a final deci-
sion that the Contractor has failed to make such good faith
effort, the Contracting Officer shall give the Contractor
written notice specifying the failure and permitting the
Contractor to demonstrate what good faith efforts have
been made. Failure to respond to the notice may be taken
52-82

as an admission that no valid explanation exists. If, after
consideration of all the pertinent data, the Contracting
Officer finds that the Contractor failed to make a good
faith effort to comply with the subcontracting plan, the
Contracting Officer shall issue a final decision to that
effect and require that the Contractor pay the Government
liquidated damages as provided in paragraph (b) of this
clause.

(d) With respect to commercial product plans; i.e., com-
pany-wide or division-wide subcontracting plans approved
under paragraph (g) of the clause in this contract entitled
“Small, Small Disadvantaged and Women-Owned Small
Business Subcontracting Plan,” the Contracting Officer of
the agency that originally approved the plan will exercise
the functions of the Contracting Officer under this clause
on behalf of all agencies that awarded contracts covered
by that commercial product plan.

(e) The Contractor shall have the right of appeal,
under the clause in this contract entitled, Disputes,
from any final decision of the Contracting Officer.

(f) Liquidated damages shall be in addition to any
other remedies that the Government may have.

(End of clause)

52.21947  Section S(a) Award.
As prescribed in 19.811-3(c),  insert the following clause:

SECTION 8(a) AWARD (DEC  1996) I
(a) By execution of a contract, the Small Business

Administration (SBA)  agrees to the following:
(1)  To furnish the supplies or services set forth in the

contract according to the specifications and the terms and
conditions by subcontracting with the Offeror who has
been determined an eligible concern pursuant to the provi-
sions of section 8(a)  of the Small Business Act, as amend-
ed (15 U.S.C.  637(a)).

(2) Except for novation agreements and advance
payments, delegates to the (insert name of con-
tracting activity) the responsibility for administering the
contract with complete authority to take any action on
behalf of the Government under the terms and condi-
tions of the contract; provided, however that the con-
tracting agency shall give advance notice to the SBA
before it issues a final notice terminating the right of the
subcontractor to proceed with further performance,
either in whole or in part, under the contract.

(3)  That payments to be made under the contract will
be made directly to the subcontractor by the contracting activity.

(4)  To notify the [insert name of con-
tracting agency] Contracting Officer immediately upon
notification by the subcontractor that the owner or own-
ers upon whom 8(a) eligibility was based plan to relin-
quish ownership or control of the concern.

(5) That the subcontractor awarded a subcontract
hereunder shall have the right of appeal from decisions
of the cognizant Contracting Officer under the
“Disputes” clause of the subcontract.
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(b)  The offeror/subcontractor agrees and acknowledges (4) The offeror’s approved business plan is on the
that it will, for and on behalf of the SBA,  fulfill and per- file and serviced by * (*Contracting Oficer
form all of the requirements of the contract. completes by inserting the appropriate SBA District

(c) The offeror/subcontractor agrees that it will not subcon- and/or Regional Ofice  as identified by the SBA).
tract the performance of any of the requirements of this sub Alternate II (DEC  1996).  When the acquisition is for a I
contract to any lower tier subcontractor without the prior writ- product in a class for which the Small Business
ten approval of the SBA and the cognizant Contracting Officer Administration has determined that there are no small busi-
ofthe [insert name of contracting agency]. ness manufacturers or processors in the Federal market in

(End of clause) accordance with 19.502-2(c),  delete subparagraph (d)(  1).

52.21948  Notification of Competition Limited to
Eligible S(a) Concerns.
As prescribed in 19.8 11-3(d),  insert the following clause:
NOTIFICATION OF COMPETITION LIMITED TO

ELIGIBLE 8(a) CONCERNS (JUL 1996)
(a) Offers are solicited only from small business concerns

expressly certified by the Small Business Administration
(SBA)  for participation in the SBA’s  8(a) Program and which
meet the following criteria at the time of submission of offer-

(1) SIC code * is specifically
included in the Offeror’s approved business plan;

(2)  The Offeror is in conformance with the 8(a)  sup-
port limitation set forth in its approved business plan; and

(3) The Offeror is in conformance with the Business
Activity Targets set forth in its approved business plan
or any remedial action directed by the SBA.
(b)  By submission of its offer, the Offeror certifies that it

meets all of the criteria set forth in paragraph (a) of this clause.
(c) Any award resulting from this solicitation will be

made to the Small Business Administration, which will sub-
contract performance to the successful 8(a) offeror selected
through the evaluation criteria set forth in this solicitation.

(d)(l) Agreement. A small business concern submitting an
offer in its own name agrees to furnish, in petiorming  the con-
tract, only end items manufactured or produced by small business
concerns in the United States. The term “United States” includes
its territories and possessions, the Commonwealth of Puerto Rico,
the trust territory of the Pacific Islands, and the District of
Columbia. If this procurement is processed under simplified
acquisition procedures and the total amount of this contract does
not exceed $25,000,  a small business concern may furnish the
product of any domestic firm. This subparagraph does not apply
in connection with construction or service contracts.

(2) The [insert name of SBA’s  con-
tractor] will notify the [insert name of
contracting agency] Contracting Officer in writing
immediately upon entering an agreement (either oral or
written) to transfer all or part of its stock or other own-
ership interest to any other party.

(End of clause)

52.21949  Small Business Concern Representation for
the Small Business Competitiveness Demonstration
Program.
As prescribed in 19.1007(a),  insert the following provision:

SMALL BUSINESS CONCERN REPRESENTATION
FOR THE SMALL BUSINESS COMPETITIVENESS

DEMONSTRATION PROGRAM (JUL 1991)
(a) Definition.
“Emerging small business” as used in this solicitation,

means a small business concern whose size is no greater
than 50  percent of the numerical size standard applicable to
the standard industrial classification code assigned to a
contracting opportunity.

(b) (Complete only if the Offeror has certified itself
under the provision at 52.219-1  as a small business concern
under the size standards of this solicitation.)

The Offeror represents and certifies as part of its offer
that it 0 is, Cl is not an emerging small business.

(c) (Complete only if the Offeror is a small business or
an emerging small business, indicating its size range.)

Offeror’s number of employees for the past 12 months
(check this column if size standard stated in solicitation is
expressed in terms of number of employees) or Offeror’s
average annual gross revenue for the last 3 fiscal years
(check this column if size standard stated in solicitation is
expressed in terms of annual receipts). (Check one of the
following.)

No. OF EMPLOYEES AVG. ANNUAL GROSS REVENUES

50 or fewer $1 m i l l i o n  o r  l e s s
51-  100 $1 ,OOO,OOl  -  $2 m i l l i o n
101  - 250 $2,000,001  -  $3.5  m i l l i o n
251  - 500 $3,500,00’1  - $5 m i l l i o n
501  - 750 $5,000,00  1  -  $10  m i l l i o n
751.1,000 $10,000,001  -  $17 m i l l i o n
Over 1,000 Over $17  million

(End of provision)

(*Insert SIC code assigned to the acquisition by the con-
tracting activity.)

52.219120 Notice of Emerging Small  Business Set-
Aside.

Alternate I (NOV  1989).  If the competition is to be lim-
ited to 8(a)  concerns within one or more specific SBA
regions or districts, add the following subparagraph (a)(4)
to paragraph (a) of the clause:

As prescribed in 19.1007(b),  insert the following provision:
NOTICE OF EMERGING SMALL BUSINESS SET-

ASIDE (JAN 1991)
Offers or quotations under this acquisition are solicited

from emerging small business concerns only. Offers that
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are not from an emerging small business shall not be con-
sidered and shall be rejected.

(End of provision)

52.219-21  Small Business Size Representation for
Targeted Industry Categories under the Small
Business Competitiveness Demonstration Program.
As prescribed in 19.1007(c),  insert the following provision:
SMALL BUSINESS SIZE REPRESENTATION FOR

TARGETED INDUSTRY CATEGORIES UNDER THE
SMALL BUSINESS COMPETITIVENESS DEMON-

STRATION PROGRAM (JUL 1991)
(Complete only if the Offeror has certified itself under

the provision at 52.219-I  as a small business concern
under the size standards of this solicitation.)

Offeror represents and certifies as follows:
Offeror’s number of employees for the past 12 months

(check this column if size standard stated in solicitation is
expressed in terms of number of employees) or Offeror’s
average annual gross revenue for the last 3 fiscal years (check
this column if size standard stated in solicitation is expressed
in terms of annual receipts). (Check one of the following.)

No. OF EMPLOYEES AVG. ANNUAL GROSS REVENUES

50 or fewer $1 million or less
51 - 100 $l,OOO,OOl  - $2  million
101 - 250 $2,000,001  - $3.5 m i l l i o n
251-  500 $3,500,001  - $5 m i l l i o n

501  - 750 $5,000,001  - $10  m i l l i o n
751-  1,000 $10,000,001  - $17  m i l l i o n

Over 1,000 O v e r  $17 m i l l i o n
(End of provision)

52.220-52.221  [Reserved]

52.2224  Notice to the Government of Labor Disputes. ’
As prescribed in 22.103-5(a),  insert the following

clause: I
NOTICE TO THE GOVERNMENT OF LABOR DIS-

PUTES (FEB  1997)
If the Contractor has knowledge that any actual or I

potential labor dispute is delaying or threatens to delay
the timely performance of this contract, the Contractor
shall immediately give notice, including all relevant
information, to the Contracting Officer.

(End of clause) I

52.222-2  Payment for Overtime Premiums.
As prescribed in 22.103-5(b),  insert the following

clause:
PAYMENT FOR OVERTIME PREMIUMS (JUL 1990)

(a) The use of overtime is authorized under this con-
tract if  the overtime premium does not exceed
* or the overtime premium is paid for
w o r k -

(1) Necessary to cope with emergencies such
as those resulting from accidents, natural disas-
ters,  breakdowns of production equipment,  or
occasional production bottlenecks of a sporadic
nature;

(2) By indirect-labor employees such as those
performing duties in connection with administra-
tion, protection, transportation,  maintenance,
standby plant protection, operation of utilities, or
accounting;

(3) To perform tests, industrial processes, labo-
ratory procedures, loading or unloading of trans-
portation conveyances, and operations in flight or
afloat that are continuous in nature and cannot rea-
sonably be interrupted or completed otherwise; or
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scribed in the U.S. Criminal Code, 18  U.S.C.  1001.
(End of clause)

52.22246  Approval of Wage Rates.
As prescribed in 22.407(b),  insert the following clause:

APPROVAL OF WAGE RATES (FEB 1988)
All straight time wage rates, and overtime rates based

thereon, for laborers and mechanics engaged in work under
this contract must be submitted for approval in writing by
the head of the contracting activity or a representative
expressly designated for this purpose, if the straight time
wages exceed the rates for corresponding classifications
contained in the applicable Davis-Bacon Act minimum
wage determination included in the contract. Any amount
paid by the Contractor to any laborer or mechanic in excess
of the agency approved wage rate shall be at the expense of
the Contractor and shall not be reimbursed by the
Government. If the Government refuses to authorize the
use of the overtime, the Contractor is not released from the
obligation to pay employees at the required overtime rates
for any overtime actually worked.

(End of clause)

52.222-17  Labor  S tandards  for  Cons truc t ion
Work-Facilities Contracts.
As prescribed in 22.407(d),  insert the following clause:

LABOR STANDARDS FOR CONSTRUCTION
WORK-FACILITIES CONTRACTS (FEB 1988)

(a) In the event that construction, alteration, or repair
(including painting and decorating) of public buildings or
public works is to be performed hereunder, the Contractor
shall comply with the following listed clauses of the
Federal Acquisition Regulation in performance of such
work:

(1) Contract Work Hours and Safety Standards
Act-Overtime Compensation at 52.222-4.

(2)  Davis-Bacon Act at 52.222-6.
(3)  Withholding of Funds at 52.222-7.
(4)  Payrolls and Basic Records at 52.222-8.
(5)  Apprentices and Trainees at 52.222-9.
(6)  Compliance With Copeland Act Requirements at

52.222-  10.
(7) Subcontracts (Labor Standards) at 52.222-  11.
(8)  Contract Termination-Debarment at 52.222-  12.
(9)  Compliance with Davis-Bacon and Related Act

Regulations at 52.222-  13.
(10)  Disputes Concerning Labor Standards at

52.222-  14.
(11)  Certification of Eligibility at 52.222-  15.

(b)  Upon determination by the Contracting Officer that
the Davis-Bacon Act is applicable to any item of work to be
performed hereunder, a determination of the prevailing wage
rates shall be incorporated into the contract by modification.

(c) No construction, alteration, or repair (including
painting and decorating) of public buildings or public

works shall be performed under this contract without incor-
poration of the wage determination unless the Contracting
Officer authorizes the start of work because of unusual or
emergency situations, in which case the wage determina-
tion shall be incorporated as soon as possible and made
retroactive to the start of the work.

(End of clause)

52.222-M-52.222-19  [Reserved] I

52.222120  Walsh-Healey Public Contracts Act.
As prescribed in 22.610,  insert the following clause in 1

solicitations and contracts covered by the Act:
WALSH-HEALEY  PUBLIC CONTRACTS ACT

(DEC  1996) I
If this contract is for the manufacture or furnishing of

materials, supplies, articles or equipment in an amount that
exceeds or may exceed $10,000,  and is subject to the
Walsh-Healey  Public Contracts Act, as amended (41
U.S.C.  35-45),  the following terms and conditions apply:

(a) All stipulations required by the Act and regulations 1
issued by the Secretary of Labor (41 CFR Chapter 50) are
incorporated by reference. These stipulations are subject to
all applicable rulings and interpretations of the Secretary of 1
Labor that are now, or may hereafter, be in effect.

(b)  All  employees whose work relates to this
contract shall be paid not less than the minimum wage
prescribed by regulations issued by the Secretary of
Labor (41  CFR 50-202.2).  Learners, student learners,
apprentices, and handicapped workers may be employed
at less than the prescribed minimum wage (see 41 CFR
50-202.3)  to the same extent that such employment is
permitted under Section 14 of the Fair Labor Standards
Act (41  U.S.C. 40).

(End of clause)

52.222-21  Certification of Nonsegregated Facilities.
As prescribed in 22.810(a)(l), insert the following provi-

sion in solicitations when a contract is contemplated that will
include the clause at 52.222-26,  Equal Opportunity, and the
contract amount is expected to exceed $10,000:

CERTIFICATION OF NONSEGREGATED FACILITIES
(APR  1984)

(a) “Segregated facilities,” as used in this provision,
means any waiting rooms, work areas, rest rooms and wash
rooms, restaurants and other eating areas, time clocks, locker
rooms and other storage or dressing areas, parking lots,
drinking fountains, recreation or entertainment areas, trans-
portation, and housing facilities provided for employees, that
are segregated by explicit directive or are in fact segregated
on the basis of race, color, religion, or national origin
because of habit, local custom, or otherwise.

(b)  By the submission of this offer, the offeror certifies
that it does not and will not maintain or provide for its
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employees any segregated facilities at any of its establish-
ments, and that it does not and will not permit its employees
to perform their services at any location under its control
where segregated facilities are maintained. The offeror
agrees that a breach of this certification is a violation of the
Equal Opportunity clause in the contract.

(c) The offeror further agrees that (except where it has
obtained identical certifications from proposed subcontrac-
tors for specific time periods) it will-

(1) Obtain identical certifications from proposed subcon-
tractors before the award of subcontracts under which the
subcontractor will be subject to the Equal Opportunity clause;

(2)  Retain the certifications in the files; and
(3)  Forward the following notice to the proposed sub-

contractors (except if the proposed subcontractors have
submitted identical certifications for specific time periods):

NOTICE TO PROSPECTIVE SUBCONTRACTORS
OF REQUIREMENT FOR CERTIFICATIONS OF

NONSEGREGATED FACILITIES.
A Certification of Nonsegregated Facilities must be submitted

before the award of a subcontract under which the subcontractor
will be subject to the Equal Opportunity clause. The certification
may be submitted either for each subcontract or for all subcon-
tracts during a period (i.e., quarterly, semiannually, or annually).
NOTE: The penalty fiJr making false statements in offers is
prescribed in 18  U.S.C.  1001.

(End of provision)

52.222-22  Previous Contracts and Compliance Reports.
As prescribed in 22.810(a)(2),  insert the following pro-

vision in solicitations when a contract is contemplated that
will include the clause at 52.222-26,  Equal Opportunity:

PREVIOUS CONTRACTS AND COMPLIANCE
REPORTS (APR  1984)

The offeror represents that-
(a) It Cl has 0 has not participated in a previous con-

tract or subcontract subject either to the Equal Opportunity
clause of this solicitation, the clause originally contained in
Section 310 of Executive Order No. 10925, or the clause
contained in Section 201  of Executive Order No. 11114;

(b)  It 0 has 0 has not filed all required compliance

reports; and
(c) Representations indicating submission of required

compliance reports, signed by proposed subcontractors, will
be obtained before subcontract awards.

(End of provision)

52.222-23  Notice of Requirement for Affkmative  Action
to Ensure Equal Employment Opportunity.
As prescribed in 22.810(b),  insert the following provi-

sion in solicitations for construction when a contract is con-
templated that will include the clause at 52.222-26,  Equal
Opportunity, and the amount is expected to be in excess of
$10,000:

NOTICE OF REQUIREMENT FOR AFFIRMATIVE
ACTION TO ENSURE EQUAL EMPLOYMENT

OPPORTUNITY (APR 1984)
(a) The offeror’s attention is called to the Equal

Opportunity clause and the Affirmative Action Compliance
Requirements for Construction clause of this solicitation.

(b) The goals for minority and female participation,
expressed in percentage terms for the Contractor’s aggregate
workforce in each trade on all construction work in the cov-
ered area, are as follows:

Goals for minority Goals for female partici-
participation for each trade pation for each trade

[Contracting OfJicer  shall [Contracting Oficer
insert goals] shall insert goals]
These goals are applicable to all the Contractor’s con-

struction work performed in the covered area. If the
Contractor performs construction work in a geographical
area located outside of the covered area, the Contractor shall
apply the goals established for the geographical area where
the work is actually performed. Goals are published periodi-
cally in the Federal Register in notice form, and these notices
may be obtained from any Office of Federal Contract
Compliance Programs office.

(c) The Contractor’s compliance with Executive Order
11246,  as amended, and the regulations in 41  CFR 60-4
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with the requirements of this clause, appropriate actions
may be taken under the rules, regulations, and relevant
orders of the Secretary issued pursuant to the Act.

(g) Subcontracts. The Contractor shall include the
terms of this clause in every subcontract or purchase order
of $10,000  or more unless exempted by rules, regulations,
or orders of the Secretary. The Contractor shall act as spec-
ified by the Director to enforce the terms, including action
for noncompliance.

(End of clause)
Alternate I (APR 1984).  As prescribed in 22.1308(b),  if

the agency head waives one or more (but not all) of the
terms of the clause in accordance with 22.1303(a)  or
22.1303(b),  add the following as a preamble to the clause:

Notice: The following term(s) of this clause are waived
for this contract: [List term(s)].

52.222-36  Affirmative Action for Handicapped
Workers.

I As prescribed in 22.1408, insert the following clause:
AFFIRMATIVE ACTION FOR HANDICAPPED

WORKERS (APR 1984)
(a) General. (1) Regarding any position for which the

employee or applicant for employment is qualified, the
Contractor shall not discriminate against any employee or
applicant because of physical or mental handicap. The
Contractor agrees to take affirmative action to employ,
advance in employment, and otherwise treat qualified
handicapped individuals without discrimination based upon
their physical or mental handicap in all employment prac-
tices such as-

(i) Employment;
(ii) Upgrading;
(iii) Demotion or transfer;
(iv) Recruitment;
(v) Advertising;
(vi) Layoff or termination;
(vii) Rates of pay or other forms of compensation;

and
(viii) Selection for training, including apprentice-

ship.
(2)  The Contractor agrees to comply with the rules,

regulations, and relevant orders of the Secretary of
Labor (Secretary) issued under the Rehabilitation Act of
1973  (29  U.S.C.  793)  (the Act), as amended.
(b) Postings. (1) The Contractor agrees to post employ-

ment notices stating (i) the Contractor’s obligation under
the law to take affirmative action to employ and advance in
employment qualified handicapped individuals and (ii) the
rights of applicants and employees.

(2)  These notices shall be posted in conspicuous
places that are available to employees and applicants for

employment. They shall be in a form prescribed by the
Director, Office of Federal Contract Compliance
Programs, Department of Labor (Director), and provid-
ed by or through the Contracting Officer.

(3) The Contractor shall notify each labor union or
representative of workers with which it has a collective
bargaining agreement or other contract understanding,
that the Contractor is bound by the terms of Section 503
of the Act and is committed to take affirmative action to
employ, and advance in employment, qualified physical-
ly and mentally handicapped individuals.
(c) Noncompliance. If the Contractor does not comply

with the requirements of this clause, appropriate actions
may be taken under the rules, regulations, and relevant
orders of the Secretary issued pursuant to the Act.

(d) Subcontracts. The Contractor shall include the
terms of this clause in every subcontract or purchase order
in excess of $2,500  unless exempted by rules, regulations,
or orders of the Secretary. The Contractor shall act as spec-
ified by the Director to enforce the terms, including action
for noncompliance.

(End of clause)
Alternate I (APR 1984).  As prescribed in 22.1408(b),

when the agency head waives one or more (but not all) of
the terms of the clause in accordance with 22.1403(a) or
22.1403(b),  add the following as a preamble to the clause:

Notice: The following term(s) of this clause are waived
for this contract: [List term(s)].

52.222-37  Employment Reports on Special Disabled
Veterans and Veterans of the Vietnam Era.
As prescribed in 22.1308(b),  insert the following clause:

EMPLOYMENT REPORTS ON SPECIAL
DISABLED VETERANS AND VETERANS OF THE

VIETNAM ERA (JAN 1988)
(a) The contractor shall report at least annually, as

required by the Secretary of Labor, on:
(1)  The number of special disabled veterans and the

number of veterans of the Vietnam era in the workforce
of the contractor by job category and hiring location;
and

(2)  The total number of new employees hired during
the period covered by the report, and of ihat total, the
number of special disabled veterans, and the number of
veterans of the Vietnam era.
(b)  The above items shall be reported by completing the

form entitled “Federal Contractor Veterans’ Employment
Report VETS- 100.”

(c) Reports shall be submitted no later than March 31 of
each year beginning March 3 1, 1988.

(d) The employment activity report required by para-
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graph (a)(2)  of this clause shall reflect total hires during the
most recent 12-month period as of the ending date selected
for the employment profile report required by paragraph
(a)(l) of this clause. Contractors may select an ending
date: (1)  As of the end of any pay period during the period
January through March 1st of the year the report is due, or
(2)  as of December 3 1, if the contractor has previous writ-
ten approval from the Equal Employment Opportunity
Commission to do so for purposes of submitting the
Employer Information Report EEO-  1 (Standard Form 100).

(e) The count of veterans reported according to para-
graph (a) of this clause shall be based on voluntary disclo-
sure. Each contractor subject to the reporting requirements
at 38 U.S.C. 2012(d)  shall invite all special disabled veter-
ans and veterans of the Vietnam era who wish to benefit
under the affirmative action program at 38 U.S.C.  2012  to
identify themselves to the contractor. The invitation shall
state that the information is voluntarily provided, that the
information will be kept confidential, that disclosure or
refusal to provide the information will not subject the
applicant or employee to any adverse treatment and that the
information will be used only in accordance with the regu-
lations promulgated under 38 U.S.C.  2012.

(f) Subcontracts. The Contractor shall include the
terms of this clause in every subcontract or purchase order
of $10,000  or more unless exempted by rules, regulations,
or orders of the Secretary.

(End of clause)

52.222-38  -52.222-40  [Reserved]

52.222-41  Service Contract Act of 1965,  as Amended.
As prescribed in 22.1006(a),  insert the following clause:

SERVICE CONTRACT ACT OF 1965,  AS AMENDED
(MAY 1989)

(a) Definitions. “Act,” as used in this clause, means the
Service Contract Act of 1965,  as amended (41 U.S.C.  351,
et seq.).

“Contractor,” as used in this clause or in any subcon-
tract, shall be deemed to refer to the subcontractor, except
in the term “Government Prime Contractor.”

“Service employee,” as used in this clause, means any
person engaged in the performance of this contract other
than any person employed in a bona fide executive, admin-
istrative, or professional capacity, as these terms are defined

in Part 541  of Title 29, Code of Federal Regulations, as
revised. It includes all such persons regardless of any
contractual relationship that may be alleged to exist
between a Contractor or subcontractor and such persons.

(b)  AppEicabiZity.  This contract is subject to the follow-
ing provisions and to all other applicable provisions of the
Act and regulations of the Secretary of Labor (29 CFR Part
4). This clause does not apply to contracts or subcontracts
administratively exempted by the Secretary of Labor or
exempted by 41 U.S.C.  356, as interpreted in Subpart C of
29 CFR Part 4.

(c) Compensation. (1)  Each service employee employed
in the performance of this contract by the Contractor or any
subcontractor shall be paid not less than the minimum mon-
etary wages and shall be furnished fringe benefits in accor-
dance with the wages and fringe benefits determined by the
Secretary of Labor, or authorized representative, as speci-
fied in any wage determination attached to this contract.

(2)(i)  If a wage determination is attached to this con-
tract, the Contractor shall classify any class of service
employee which is not listed therein and which is to be
employed under the contract (i.e., the work to be per-
formed is not performed by any classification listed in
the wage determination) so as to provide a reasonable
relationship (i.e., appropriate level of skill comparison)
between such unlisted classifications and the classifica-
tions listed in the wage determination. Such conformed
class of employees shall be paid the monetary wages
and furnished the fringe benefits as are determined pur-
suant to the procedures in this paragraph (c).

(ii) This conforming procedure shall be initiated
by the Contractor prior to the performance of con-
tract work by the unlisted class of employee. The
Contractor shall submit Standard Form (SF) 1444,
Reques t  For  Author iza t ion  of  Addi t iona l
Classification and Rate, to the Contracting Officer no
later than 30  days after the unlisted class of employee
performs any contract work. The Contracting Officer
shall review the proposed classification and rate and
promptly submit the completed SF 1444  (which must
include information regarding the agreement or dis-
agreement of the employees’ authorized representa-
tives or the employees themselves together with the
agency recommendation), and all pertinent informa-
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(2) A complete duplicate certified copy of any
renewal policy to [insert name of contracting
agency] not less than 15 days prior to the expiration of
any current policy on file with
[insert name of contracting agency].

(End of clause)

52.22840  Vehicular and General Public Liability
Insurance.
As prescribed in 28.313(b),  insert a clause substantially the

same as the following in solicitations and contracts for trans-
portation or for transportation-related services when the con-
tracting officer determines that vehicular liability or general
public liability insurance required by law is not sufficient:

VEHICULAR AND GENERAL PUBLIC LIABILITY
INSURANCE (APR 1984)

(a) The Contractor, at the Contractor’s expense, agrees
to maintain, during the continuance of this contract, vehic-
ular liability and general public liability insurance with
limits of liability for (1) bodily injury of not less than
$ for each person and $f o r  e a c h  o c c u r r e n c e ,
and (2) property damage of not less than $ for each
accident and $i n  t h e  a g g r e g a t e .

(b)  The Contractor also agrees to maintain workers’
compensation and other legally required insurance with
respect to the Contractor’s own employees and agents.

(End of clause)

52.228-11 Pledges of Assets.
As prescribed in 28.203-6,  insert the following clause:

PLEDGES OF ASSETS (FEB 1992)
(a) Offerors shall obtain from each person acting as an

individual surety on a bid guarantee, a performance bond,
or a payment bond-

(1) Pledge of assets; and
(2) Standard Form 28, Affidavit of Individual

Surety.
(b) Pledges of assets from each person acting as an

individual surety shall be in the form of-
(1) Evidence of an escrow account containing cash,

certificates of deposit, commercial or Government secu-
rities, or other assets described in FAR 28.203-2  (except
see 28.203-2(b)(2)  with respect to Government securi-
ties held in book entry form) and/or;

(2) A recorded lien on real estate. The offeror will
be required to provide-

(i) Evidence of title in the form of a certificate of
title prepared by a title insurance company approved
by the United States Department of Justice. This title
evidence must show fee simple title vested in the
surety along with any concurrent owners; whether
any real estate taxes are due and payable; and any
recorded encumbrances against the property, includ-
ing the lien filed in favor of the Government as
required by FAR 28.203-3(d);

(ii) Evidence of the amount due under any
encumbrance shown in the evidence of title;

(iii) A copy of the current real estate tax assessment
of the property or a current appraisal dated no earlier
than 6 months prior to the date of the bond, prepared
by a professional appraiser who certifies that the
appraisal has been conducted in accordance with the
generally accepted appraisal standards as reflected in
the Uniform Standards of Professional Appraisal
Practice, as promulgated by the Appraisal Foundation.

(End of clause)

52.22842  Prospective Subcontractor Requests for
Bonds.
As prescribed in 28.106-4(b),  use the following clause:
PROSPECTIVE SUBCONTRACTOR REQUESTS

FOR BONDS (OCT 1995)
In accordance with Section 806(a)(3) of Pub. L. 102-

190, as amended by Sections 2091 and 8 105  of Pub. L.
103-355,  upon the request of a prospective subcontractor or
supplier offering to furnish labor or material for the perfor-
mance of this contract for which a payment bond has been
furnished to the Government pursuant to the Miller Act, the
Contractor shall promptly provide a copy of such payment
bond to the requester.

(End of clause)

52.22843  Alternative Payment Protections.
As prescribed in 28.102-3(b),  insert the following

clause:
ALTERNATIVE PAYMENT PROTECTIONS

(JUN  1996)
(a) The Contractor shall submit one of the following

payment protections:

(b)  The penal sum of the payment protection shall be in
the amount of $ .

(c) The submission of the payment protection is
required by

(d) The payment protection shall provide protection for
the full contract performance period plus a one-year period.

(e) Except for escrow agreements and payment bonds,
which provide their own protection procedures, the
Contracting Officer is authorized to access funds under the
payment protection when it has been alleged in writing by
a supplier of labor or material that a nonpayment has
occurred, and to withhold such funds pending resolution by
administrative or judicial proceedings or mutual agreement
of the parties.

(f) When a tripartite escrow agreement is used, the
Contractor shall utilize only suppliers of labor and material
who signed the escrow agreement.

(End of clause)
(FAC 90-43) 52-147
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52.228-14  Irrevocable Letter of Credit.

As prescribed in 28.204-4,  insert the following clause:
IRREVOCABLE LETTER OF CREDIT

(DEC  1996)
(a) “Irrevocable letter of credit” (ILC), as used in this

clause, means a written commitment by a federally insured
financial institution to pay a stated amount of money on
demand to the Government (the beneficiary), until the
expiration date of the letter. Neither the financial institu-
tion nor the offeror/Contractor can revoke or condition the
letter of credit.

(b) If the offeror intends to use an ILC in lieu of a bid
bond, or to support other types of bonds such as perfor-
mance and payment bonds, the letter of credit and letter of
confirmation formats in paragraphs (e) and (f) of this
clause shall be used.

(c) The letter of credit shall be irrevocable, uncondi-
tional, issued by an acceptable federally insured financial
institution as provided in paragraph (d) of this clause,
and-

(1) If used as a bid guarantee, the ILC shall expire no
earlier than 60 days after the close of the bid acceptance
period;

(2) If used to secure a performance or payment bond,
the offeror/Contractor may submit an ILC to cover the
entire period of performance or may submit an ILC with
an initial expiration date which is a minimum period of
one year from the date of issuance, with a provision
which states that the ILC is automatically extended
without amendment for one year from the expiration
date, or any future expiration date, until the period of
performance is completed. The final expiration date
shall be:

(i) For contracts subject to the Miller Act, the later
o f -

(A) One year following the expected date of
final payment;

(B) For performance bonds only, until comple-
tion of any warranty period; or

(C) For payment bonds only, until resolution of
all claims filed against the payment bond during
the one-year period following final payment.
(ii) For contracts not subject to the Miller Act, the

later of-
(A) 90 days following final payment; or
(B)  Until completion of any warranty period

for performance bonds only.
(d) The ILC shall be issued or confirmed by a federally

insured financial institution rated investment grade or high-
er. The offeror/Contractor shall provide the Contracting
Officer a credit rating that indicates the financial institution
has the required rating(s) as of the date of issuance of the
ILC. ILCs over $5 million must be confirmed by another
acceptable financial institution that had letter of credit busi-
ness of at least $25  million in the past year.
52- 148

(e) The following format shall be used by the issuing
financial institution to create an ILC:

[Issuing Financial Institutions Letterhead or Name and
Address]

Issue Date
IRREVOCABLE LETTER OF CREDIT NO.
Account party’s name
Account party’s address
For Solicitation No. (for reference onlv)
TO: [U.S. Government agency]

[U.S. Government agency’s address]
1. We hereby establish this irrevocable, unconditional,

and transferable Letter of Credit in your favor for one or
more drawings up to United States $. This Letter
of Credit is payable at [issuing financial institutions and,
if any, confirming financial institution S] office at [issuing
financial institution’s address and, if any, confirming
financial institutions address] and expires with our close
of business on 9 or any automatically extended
expiration date.

2. We hereby undertake to honor your or transferee’s
sight draft(s) drawn on issuing and, if any, confirming
financial institution, for all or any part of this credit that is
presented at the office specified in paragraph 1 of this
Letter of Credit on or before the expiration date or any
automatically extended expiration date.

3. [This paragraph is omitted if used as a bid guaran-
tee, and subsequent paragraphs are renumbered.] It is a
condition of this Letter of Credit that it is deemed to be
automatically extended without amendment for one year
from the expiration date hereof, or any future expiration
date, unless at least 60 days prior to any expiration date, we
notify you or the transferee by registered mail, or other
receipted means of delivery, that we elect not to consider
this Letter of Credit renewed for any such additional peri-
od. At the time we notify you, we also agree to notify the
account party (and confirming financial institution, if any)
by the same means of delivery.

4. This Letter of Credit is transferable. Transfers and
assignments of proceeds are to be effected without charge
to either the beneficiary or the transferee/assignee of pro-
ceeds.

5.  This Letter of Credit is subject to the Uniform
Customs and Practice (UCP) for Documentary Credits,
1993  Revision, International Chamber of Commerce
Publication No. 500, and to the extent not inconsistent I
therewith, to the laws of [state
of confkming  financial institution, if any, otherwise state
of issuing financial institution].

6. If this credit expires during an interruption of busi-
ness of this financial institution as described in Article 19
of the UCP,  the financial institution specifically agrees to
effect payment if this credit is drawn against within 30 Cal-’
endar days after the resumption of our business.
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Sincerely,

[Issuing financial institution]
(f) The following format shall be used by the financial

institution to confirm an ILC:

[Confirming Financial Institution’s Letterhead or Name
and Address]

9 19-
Our Letter of Credit Advice Number
Beneficiary: [U.S. Government agency]
Issuing Financial Institution:
Issuing Financial Institution’s LC No.:

Gentlemen:
1. We hereby confirm the above indicated Letter of

Credit, the original of which is attached, issued by
[name of issuing financial institution] for

drawings of up to United States dollars /U.S.
$ - - and expiring with our close of business on

[the expiration date], or any automatically
extended expiration date.

2.  Draft(s) drawn under the Letter of Credit and this
Confirmation are payable at our office located at

3. We hereby undertake to honor sight draft(s) drawn
under the Lett.;;r  of Credit and this Confirmation if present-
ed at our offices as specified herein.

4. [This paragraph is omitted if used as a bid guaran-
tee, and subsequent paragraphs are renumbered.] It is a
condition of this confirmation that it be deemed automati-
cally extended without amendment for one year from the
expiration date hereof, or any automatically extended expi-
ration date, unless:

(a) At least sixty (60) days prior to any such expira-
tion date we shall notify the Contracting Officer, or the
transferee and the issuing financial institution, by regis-
tered mail or other receipted means of delivery, that we
elect not to consider this confirmation extended for any
such additional period; or

(b) The issuing financial institution shall have exer-
cised its right to notify you or the transferee, the account
party, and ourselves, of its election not to extend the
expiration date of the Letter of Credit.
5. This confirmation is subject to the Uniform Customs

and Practice (UCP) for Documentary Credits, 1993
Revision, International Chamber of Commerce Publication
No. 500, and to the extent not inconsistent therewith, to the
laws of [state of confirming financial institu-
tion]  .

6. If this confirmation expires during an interruption of
business of this financial institution as described in Article
19 of the UCP,  we specifically agree to effect payment if
this credit is drawn against within 30  calendar days after
the resumption of our business.

Sincerely,

[Con@ming  financial institution]
(g) The following format shall be used by the

Contracting Officer for a sight draft to draw on the Letter
of Credit:

SIGHT DRAFT

[City, State]

3 19

[Name and address offinancial  institution]

Pay to the order of [Beneficiary Agency]
the sum of United States $

This draft is drawn under Irrevocable Letter of Credit No:
.

[Beneficiary Agency]
By:

(End of clause)

52.22845  Per formance  and  Payment  Bonds-
Construction.
As prescribed in 28.102-3(a),  insert a clause substantial-

ly as follows:
PERFORMANCE AND PAYMENT BONDS-

CONSTRUCTION (SEP  1996)
(a) Definitions. As used in this clause-
“Contract price” means the award price of the contract or,

for requirements contracts, the price payable for the estimat-
ed quantity; or for indefinite-delivery type contracts, the
price payable for the specified minimum quantity.

(b)  Unless the resulting contract price is $100,000  or
less, the successful offeror shall be required to furnish per-
formance and payment bonds to the Contracting Officer as
follows:

(1) Performance Bonds (Standard Form 25):  (i)
The penal amount of performance bonds shall be 100
percent of the original contract price.

(ii) The Government may require additional per-
formance bond protection when the contract price is
increased. The increase in protection shall generally
equal 100  percent of the increase in contract price.

(iii) The Government may secure additional pro-
tection by directing the Contractor to increase the
penal amount of the existing bond or to obtain an
additional bond.
(2) Payment Bonds (Standard Form 25-A):

(i) The penal amount of payment bonds shall
equa l -

(A) 50 percent of the contract price if the con-
tract price is not more than $I million;

52-148.1
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(B) 40 percent of the contract price if the con-

tract price is more than $1 million but not more
than $5 million; or

(C) $2.5  million if the contract price is more
than $5 million.
(ii) If the original contract price is $5 million or

less, the Government may require additional protec-
tion if the contract price is increased. The penal
amount of the total protection shall meet the require-
ment of subparagraph (b)(2)(i)  of this clause.

(iii) The Government may secure additional pro-
tection by directing the Contractor to increase the
penal sum of the existing bond or to obtain an addi-
tional bond.

(c) The Contractor shall furnish all executed bonds,
including any necessary reinsurance  agreements, to the
Contracting Officer, within the time period specified in the
Bid Guarantee provision of the solicitation, or otherwise
specified by the Contracting Officer, but in any event,
before starting work.

(d) The bonds shall be in the form of firm commitment,
supported by corporate sureties whose names appear on the
list contained in Treasury Department Circular 570, indi-
vidual sureties, or by other acceptable security such as
postal money order, certified check, cashier’s check, irrevo-
cable letter of credit, or, in accordance with Treasury
Department regulations, certain bonds or notes of the
United States. Treasury Circular 570  is published in the
Federal Register, or may be obtained from the U.S.
Department of Treasury, Financial Management Service,
Surety Bond Branch, 401 14th  Street, NW., 2nd Floor,
West Wing, Washington, DC 20227.

(End of clause)

52.22846  Performance and Payment Bonds-Other
Than Construction.
As prescribed in 28.103-4,  insert a clause substantially

as follows:
PERFORMANCE AND PAYMENT BONDS-OTHER

THAN CONSTRUCTION (SEP  1996)
(a) Definitions. As used in this clause-
“Contract price” means the total amount of the contract

for the term of the’contract  (excluding options, if any) or,
for requirements contracts, the price payable for the esti-
mated quantity; or for indefinite-delivery type contracts,
the price payable for the specified minimum quantity.

(b) The Contractor shall furnish a performance bond
(Standard Form 1418)  for the protection of the Government
in an amount equal to percent of the contract
price and a payment bond (Standard Form 1416)  in an
amount equal to percent of the contract price.

(c) The Contractor shall furnish all executed bonds,
including any necessary reinsurance  agreements, to the
Contracting Officer, within days, but in any
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event, before starting work.
(d)  The Government may require additional performance

bond protection when the contract price is increased. The
Government may secure additional protection by directing
the Contractor to increase the penal amount of the existing
bond or to obtain an additional bond.

(e) The bonds shall be in the form of firm commitment,
supported by corporate sureties whose names appear on the
list contained in Treasury Department Circular 570,  indi-
vidual sureties, or by other acceptable security such as
postal money order, certified check, cashier’s check, irrevo-
cable letter of credit, or, in accordance with Treasury
Department regulations, certain bonds or notes of the
United States. Treasury Circular 570  is published in the
Federal Register, or may be obtained from the U.S.
Department of Treasury, Financial Management Service,
Surety Bond Branch, 401  14th  Street, NW., 2nd Floor,
West Wing, Washington, DC 20227.

(End of clause)
Alternate I (SEP 1996).  As prescribed in 28.103-4,

substitute the following paragraph (b)  for paragraph (b)  of
the basic clause:

(b) The Contractor shall furnish a performance bond
(Standard Form 1418)  for the protection of the
Government in an amount equal to percent of the
contract price.

52.2294 State and Local Taxes.
As prescribed in 29.401-1,  insert the following clause in

solicitations and contracts for leased equipment, when a
fixed-price indefinite-delivery contract is contemplated, the
contract will be performed wholly or partly within the United
States, its possessions, or Puerto Rico, and the place or places
of delivery are not known at the time of contracting:

STATE AND LOCAL TAXES (APR 1984)
Notwithstanding the terms of the Federal, State, and

Local Taxes clause, the contract price excludes all State
and local taxes levied on or measured by the contract or
sales price of the services or completed supplies furnished
under this contract. The Contractor shall state separately on
its invoices taxes excluded from the contract price, and the
Government agrees either to pay the amount of the taxes to
the Contractor or provide evidence necessary to sustain an
exemption.

(End of clause)

52.229-2 North Carolina State and Local Sales and
Use Tax.
As prescribed in 29.401-2,  insert the following clause in

solicitations and contracts for construction to be performed
in North Carolina:
NORTH CAROLINA STATE AND LOCAL SALES AND

USE TAX (APR 1984)
(a) “Materials”, as used in this clause, means building
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bility for all material and work upon which payments
have been made or the restoration of any damaged
work; or

(2) Waiving the right of the Government to require
the fulfillment of all of the terms of the contract.
(g) In making these progress payments, the Government

shall, upon request, reimburse the Contractor for the
amount of premiums paid for performance and payment
bonds (including coinsurance and reinsurance agreements,
when applicable) after the Contractor has furnished evi-
dence of full payment to the surety. The retainage provi-
sions in paragraph (e) of this clause shall not apply to that
portion of progress payments attributable to bond premi-
ums.

(h) The Government shall pay the amount due the
Contractor under this contract after-

(1) Completion and acceptance of all work;
(2) Presentation of a properly executed voucher; and
(3) Presentation of release of all claims against

the Government arising by virtue of this contract,
other than claims, in stated amounts,  that the
Contractor has specifically excepted from the opera-
tion of the release. A release may also be required of
the assignee if the Contractor’s claim to amounts
payable under this contract has been assigned under
the Assignment of Claims Act of 1940  (31  U.S.C.
3727  and 41 U.S.C. 15).
(i) Notwithstanding any provision of this contract,

progress payments shall not exceed 80  percent on work
accomplished on undefinitized contract actions. A “con-
tract action” is any action resulting in a contract, as defined
in FAR Subpart 2.1,  including contract modifications for
additional supplies or services, but not including contract
modifications that are within the scope and under the terms
of the contract, such as contract modifications issued pur-
suant to the Changes clause, or funding and other adminis-
trative changes.

(End of clause)

52.232-6  Payment under Communication Service
Contracts with Common Carriers.
As prescribed in 32.11  l(a)(6),  insert the following

clause, appropriately modified with respect to payment due
dates in accordance with agency regulations, in solicita-
tions and contracts for regulated communication services
by common carriers:

PAYMENT UNDER COMMUNICATION SERVICE
CONTRACTS WITH COMMON CARRIERS

(APR 1984)
The Government shall pay the Contractor, in arrears,

upon submission of invoices for services and facilities fur-
nished in accordance with the terms of CSAs issued under
this contract, the rates and charges for the services and

facilities as set forth in the clause entitled “Rates, Charges
and Services.”

(End of clause)

52.232-7  Payments under Time-and-Materials and
Labor-Hour Contracts.
As prescribed in 32.11  l(b), insert the following clause:

PAYMENTS UNDER TIME-AND-MATERIALS AND
LABOR-HOUR CONTRACTS (FEB  1997) I

The Government shall pay the Contractor as follows
upon the submission of invoices or vouchers approved by
the Contracting Officer:

(a) Hourly rate. (1)  The amounts shall be computed by
multiplying the appropriate hourly rates prescribed in the
Schedule by the number of direct labor hours performed.
The rates shall include wages, indirect costs, general and
administrative expense, and profit. Fractional parts of an
hour shall be payable on a prorated basis. Vouchers may be
submitted once each month (or at more frequent intervals,
if approved by the Contracting Officer), to the Contracting
Officer or designee. The Contractor shall substantiate
vouchers by evidence of actual payment and by individual
daily job timecards, or other substantiation approved by the
Contracting Officer. Promptly after receipt of each substan-
tiated voucher, the Government shall, except as otherwise
provided in this contract, and subject to the terms of (e) of
this section, pay the voucher as approved by the
Contracting Officer.

(2)  Unless otherwise prescribed in the Schedule, the
Contracting Officer shall withhold 5 percent of the
amounts due under this paragraph (a), but the total
amount withheld shall not exceed $50,000.  The amounts
withheld shall be retained until the execution and deliv-
ery of a release by the Contractor as provided in para-
graph (f) of this section.

(3)  Unless the Schedule prescribes otherwise, the
hourly rates in the Schedule shall not be varied by virtue
of the Contractor having performed work on an over-
time basis. If no overtime rates are provided in the
Schedule and overtime work is approved in advance by
the Contracting Officer, overtime rates shall be negotiat-
ed. Failure to agree upon these overtime rates shall be
treated as a dispute under the Disputes clause of this
contract. If the Schedule provides rates for overtime, the
premium portion of those rates will be reimbursable
only to the extent the overtime is approved by the
Contracting Officer.
(b)  Materials and subcontracts. (1) Allowable costs of

direct materials shall be determined by the Contracting
Officer in accordance with Subpart 3 1.2 of the Federal
Acquisition Regulation (FAR) in effect on the date of this
contract. Reasonable and allocable material handling costs
may be included in the charge for material to the extent
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they are clearly excluded from the hourly rate. Material
handling costs are comprised of indirect costs, including,
when appropriate, general and administrative expense allo-
cated to direct  materials in accordance with the
Contractor’s usual accounting practices consistent with
Subpart 31.2  of the FAR. The Contractor shall be reim-
bursed for items and services purchased directly for the
contract only when cash, checks, or other forms of actual
payment have been made for such purchased items or ser-
vices. Direct materials, as used in this clause, are those
materials which enter directly into the end product, or
which are used or consumed directly in connection with the
furnishing of the end product.

(2) The cost of subcontracts that are authorized under
the subcontracts clause of this contract shall be reim-
bursable costs under this clause; provided, that the costs
are consistent with subparagraph (b)(3)  of this section.
Reimbursable costs in connection with subcontracts
shall be limited to the amounts paid to the subcontractor
for items and services purchased directly for the con-
tract only when cash, checks, or other form of payment
has been made for such purchased items or services;
however, this requirement shall not apply to a
Contractor that  is  a small  business concern.
Reimbursable costs shall not include any costs arising
from the letting, administration or supervision of perfor-
mance of the subcontract, if the costs are included in the
hourly rates payable under (a)(l) of this section.

(3) To the extent able, the Contractor shall-
(i) Obtain materials at the most advantageous

prices available with due regard to securing prompt
delivery of satisfactory materials; and

(ii) Take all cash and trade discounts, rebates,
allowances, credits, salvage, commissions, and other
benefits. When unable to take advantage of the bene-
fits, the Contractor shall promptly notify the
Contracting Officer and give the reasons. Credit shall
be given to the Government for cash and trade dis-
counts, rebates, allowances, credits, salvage, the
value of any appreciable scrap, commissions, and
other amounts that have accrued to the benefit of the
Contractor, or would have accrued except for the
fault or neglect of the Contractor. The benefits lost
without fault or neglect on the part of the Contractor,
or lost through fault of the Government, shall not be
deducted from gross costs.

(c) Total cost. It is estimated that the total cost to the
Government for the performance of this contract shall not
exceed the ceiling price set forth in the Schedule and the
Contractor agrees to use its best efforts to perform the work
specified in the Schedule and all obligations under this
contract within such ceiling price. If at any time the
Contractor has reason to believe that the hourly rate pay-
ments and material costs that will accrue in performing this
contract in the next succeeding 30 days, if added to all
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other payments and costs previously accrued, will exceed
85 percent of the ceiling price in the Schedule, the
Contractor shall notify the Contracting Officer giving a
revised estimate of the total price to the Government for
performing this contract with supporting reasons and docu-
mentation. If at any time during performing this contract,
the Contractor has reason to believe that the total price to
the Government for performing this contract will be sub-
stantially greater or less than the then stated ceiling price,
the Contractor shall so notify the Contracting Officer, giv-
ing a revised estimate of the total price for performing this
contract, with supporting reasons and documentation. If at
any time during performing this contract, the Government
has reason to believe that the work to be required in per-
forming this contract will be substantially greater or less
than the stated ceiling price, the Contracting Officer will so
advise the Contractor, giving the then revised estimate of
the total amount of effort to be required under the contract.

(d) Ceihg price. The Government shall not be obligat-
ed to pay the Contractor any amount in excess of the ceil-
ing price in the Schedule, and the Contractor shall not be
obligated to continue performance if to do so would exceed
the ceiling price set forth in the Schedule, unless and until
the Contracting Officer shall have notified the Contractor
in writing that the ceiling price has been increased and
shall have specified in the notice a revised ceiling that shall
constitute the ceiling price for performance under this con-
tract. When and to the extent that the ceiling price set forth
in the Schedule has been increased, any hours expended
and material costs incurred by the Contractor in excess of
the ceiling price before the increase shall be allowable to
the same extent as if the hours expended and material costs
had been incurred after the increase in the ceiling price.

(e) Audit. At any time before final payment under this
contract the Contracting Officer may request audit of the
invoices or vouchers and substantiating material. Each pay-
ment previously made shall be subject to reduction to the
extent of amounts, on preceding invoices or vouchers, that
are found by the Contracting Officer not to have been prop-
erly payable and shall also be subject to reduction for over-
payments or to increase for underpayments. Upon receipt
and approval of the voucher or invoice designated by the
Contractor as the “completion voucher” or “completion
invoice” and substantiating material, and upon compliance
by the Contractor with all terms of this contract (including,
without limitation, terms relating to patents and the terms of
(f) and (g)  of this section), the Government shall promptly
pay any balance due the Contractor. The completion invoice
or voucher, and substantiating material, shall be submitted
by the Contractor as promptly as practicable following com-
pletion of the work under this contract, but in no event later
than 1 year (or such longer period as the Contracting Officer
may approve in writing) from the date of completion.

(f) Assignment. The Contractor, and each assignee
under an assignment entered into under this contract and in
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solicitations and contracts when a fixed-price construction
contract or a fixed-price dismantling, demolition, or
removal of improvements contract is contemplated, the
contract is to be performed on Government sites when the
contracting officer decides (a) that the existing utility sys-
tem is adequate for the needs of both the Government and
the contractor, and (b)  furnishing it is in the Government’s
interest. When this clause is used, the contracting officer
shall list the available utilities in the contract.

AVAILABILITY AND USE OF UTILITY SERVICES
(APR 1984)

(a) The Government shall make all reasonably
required amounts of utilities available to the Contractor
from existing outlets and supplies, as specified in the
contract. Unless otherwise provided in the contract, the
amount of each utility service consumed shall be charged
to or paid for by the Contractor at prevailing rates
charged to the Government or, where the utility is pro-
duced by the Government, at reasonable rates determined
by the Contracting Officer. The Contractor shall carefully
conserve any utilities furnished without charge.

(b) The Contractor, at its expense and in a workman-
like manner satisfactory to the Contracting Officer, shall
install and maintain all necessary temporary connections
and distribution lines, and all meters required to measure
the amount of each utility used for the purpose of deter-
mining charges.  Before final acceptance of the work by
the Government, the Contractor shall remove all the tem-
porary connections, distribution lines, meters, and associ-
ated paraphernalia.

(End of clause)

52.23645  Schedules for Construction Contracts.
As prescribed in 36.515, insert the following clause:

SCHEDULES FOR CONSTRUCTION CONTRACTS
(APR 1984)

(a) The Contractor shall, within five days after the
work commences on the contract or another period of
time determined by the Contracting Officer, prepare and
submit to the Contracting Officer for approval three
copies of a practicable schedule showing the order in
which the Contractor proposes to perform the work, and
the dates on which the Contractor contemplates starting
and completing the several salient features of the work
(including acquiring materials, plant, and equipment).
The schedule shall be in the form of a progress chart of
suitable scale to indicate appropriately the percentage of
work scheduled for completion by any given date during
the period. If the Contractor fails to submit a schedule
within the time prescribed, the Contracting Officer may
withhold approval of progress payments until the
Contractor submits the required schedule.

(b) The Contractor shall enter the actual progress on
the chart as directed by the Contracting Officer, and upon
doing so shall immediately deliver three copies of the

annotated schedule to the Contracting Officer. If, in the
opinion of the Contracting Officer, the Contractor falls
behind the approved schedule, the Contractor shall take
steps necessary to improve its progress, including those
that may be required by the Contracting Officer, without
additional cost to the Government. In this circumstance,
the Contracting Officer may require the Contractor to
increase the number of shifts, overtime operations, days
of work, and/or the amount of construction plant, and to
submit for approval any supplementary schedule or
schedules in chart form as the Contracting Officer deems
necessary to demonstrate how the approved rate of
progress will be regained.

(c) Failure of the Contractor to comply with the
requirements of the Contracting Officer under this clause
shall be grounds for a determination by the Contracting
Officer that the Contractor is not prosecuting the work
with sufficient diligence to ensure completion within the
time specified in the contract. Upon making this determi-
nation, the Contracting Officer may terminate the
Contractor’s right to proceed with the work, or any sepa-
rable part of it, in accordance with the default terms of
this contract.

(End of clause)

52.23646  Quantity Surveys.
As prescribed in 36.516, the contracting officer may

insert the following clause in solicitations and contracts
when a fixed-price construction contract providing for
unit pricing of items and for payment based on quantity
surveys is contemplated:

QUANTITY SURVEYS (APR 1984)
(a) Quantity surveys shall be conducted, and the data

derived from these surveys shall be used in computing
the quantities of work performed and the actual construc-
tion completed and in place.

(b)  The Government shall conduct the original and
final surveys and make the computations based on them.
The Contractor shall conduct the surveys for any periods
for which progress payments are requested and shall
make the computations based on these surveys. All sur-
veys conducted by the Contractor shall be conducted
under the direction of a representative of the Contracting
Officer, unless the Contracting Officer waives this
requirement in a specific instance.

(c) Promptly upon completing a survey, the Contractor
shall furnish the originals of all field notes and all other
records relating to the survey or to the layout of the work
to the Contracting Officer, who shall use them as neces-
sary to determine the amount of progress payments. The
Contractor shall retain copies of all such material fur-
nished to the Contracting Officer.

(End of clause)
AZternate  I (APR 1984).  If it is determined at a level

above that of the Contracting Officer that it is impractica-
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ble for Government personnel to perform the original and
final surveys, and the Government wishes the Contractor to
perform these surveys, substitute the following paragraph
(b)  for paragraph (b) of the basic clause:

(b) The Contractor shall conduct the original and final
surveys and surveys for any periods for which progress
payments are requested. All these surveys shall be con-
ducted under the direction of a representative of the
Contracting Officer, unless the Contracting Officer
waives this requirement in a specific instance. The
Government shall make such computations as are neces-
sary to determine the quantities of work performed or
finally in place. The Contractor shall make the computa-
tions based on the surveys for any periods for which
progress payments are requested.

52.23647  Layout of Work.
As prescribed in 36.517, insert the following clause in

solicitations and contracts when a fixed-price construc-
tion contract is contemplated and use of this clause is
appropriate due to a need for accurate work layout and
for siting verification during work performance:

LAYOUT OF WORK (APR 1984)
The Contractor shall lay out its work from Government

established base lines and bench marks indicated on the
drawings, and shall be responsible for all measurements
in connection with the layout. The Contractor shall fur-
nish, at its own expense, all stakes, templates, platforms,
equipment, tools, materials, and labor required to lay out
any part of the work. The Contractor shall be responsible
for executing the work to the lines and grades that may be
established or indicated by the Contracting Officer. The
Contractor shall also be responsible for maintaining and
preserving all stakes and other marks established by the
Contracting Officer until authorized to remove them. If
such marks are destroyed by the Contractor or through its
negligence before their removal is authorized, the
Contracting Officer may replace them and deduct the
expense of the replacement from any amounts due or to
become due to the Contractor.

(End of clause)

52.23648  Work Oversight in Cost-Reimbursement
Construction Contracts.
As prescribed in 36.518, insert the following clause in

solicitations and contracts when cost-reimbursement con-
struction contracts are contemplated:

WORK OVERSIGHT IN COST-REIMBURSEMENT-
CONSTRUCTION CONTRACTS (APR 1984)

The extent and character of the work to be done by the
Contractor shall be subject to the general supervision,
direction, control, and approval of the Contracting
Officer.

(End of clause)
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52.23649  Organization and Direction of the Work.
As prescribed in 36.519, insert the following clause in

solicitations and contracts when a cost-reimbursement
construction contract is contemplated:
ORGANIZATION AND DIRECTION OF THE WORK

.

(APR 1984)
(a) When this contract is executed, the Contractor

shall submit to the Contracting Officer a chart showing
the general executive and administrative organization,
the personnel to be employed in connection with the
work under this contract, and their respective duties. The
Contractor shall keep the data furnished current by sup-
plementing it as additional information becomes avail-
able.

(b) Work performance under this contract shall be
under the full-t ime resident direction of (1)  the
Contractor, if the Contractor is an individual; (2) one or
more principal partners, if the Contractor is a partner-
ship; or (3) one or more senior officers, if Contractor is a
corporation, association, or similar legal entity. However,
if the Contracting Officer approves, the Contractor may
be represented in the direction of the work by a specific
person or persons holding positions other than those
identified in this paragraph.

(End of clause)

52.236-20  [Reserved]

52.236-21  S p e c i f i c a t i o n s  a n d  D r a w i n g s  f o r
Construction.
As prescribed in 36.521, insert the following clause:

SPECIFICATIONS AND DRAWINGS FOR
CONSTRUCTION (FEB  1997)

(a) The Contractor shall keep on the work site a copy
I

of the drawings and specifications and shall at all times
give the Contracting Officer access thereto. Anything
mentioned in the specifications and not shown on the
drawings, or shown on the drawings and not mentioned
in the specifications, shall be of like effect as if shown or
mentioned in both. In case of difference between draw-
ings and specifications, the specifications shall govern.
In case of discrepancy in the figures, in the drawings, or
in the specifications, the matter shall be promptly sub-
mitted to the Contracting Officer, who shall promptly
make a determination in writing. Any adjustment by the
Contractor without such a determination shall be at its
own risk and expense. The Contracting Officer shall fur-
nish from time to time such detailed drawings and other
information as considered necessary, unless otherwise
provided.

(b) Wherever in the specifications or upon the draw-
ings the words “directed”, “required”, “ordered”, “desig-
nated”, “prescribed”, or words of like import are used, it
shall be understood that the “direction”, “requirement”,
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“order”, “designation”, or “prescription”, of the
Contracting Officer is intended and similarly the words
“approved”, “acceptable”, “satisfactory”, or words of
like import shall mean “approved by,” or “acceptable to”,
or “satisfactory to” the Contracting Officer, unless other-
wise expressly stated.

(c) Where “as shown,” as indicated”, “as detailed”, or
words of similar import are used, it shall be understood
that the reference is made to the drawings accompanying
this contract unless stated otherwise. The word “provid-
ed” as used herein shall be understood to mean “provide
complete in place,” that is “furnished and installed”.

(d) Shop drawings means drawings, submitted to the
Government by the Contractor, subcontractor, or any
lower tier subcontractor pursuant to a construction
contract, showing in detail (1) the proposed fabrication
and assembly of structural elements, and (2) the installa-
tion (i.e., fit, and attachment details) of materials or
equipment. It includes drawings, diagrams, layouts,
schematics, descriptive literature, illustrations, schedules,
performance and test data, and similar materials fur-
nished by the contractor to explain in detail specific por-
tions of the work required by the contract.  The
Government may duplicate, use, and disclose in any
manner and for any purpose shop drawings delivered
under this contract.

(e)  If this contract requires shop drawings, the
Contractor shall coordinate all such drawings, and review
them for accuracy, completeness, and compliance with
contract requirements and shall indicate its approval
thereon as evidence of such coordination and review.
Shop drawings submitted to the Contracting Officer
without evidence of the Contractor’s approval may be
returned for resubmission. The Contracting Officer will
indicate an approval or disapproval of the shop drawings
and if not approved as submitted shal 1 ind icate the
Government’s reasons therefor. Any work done before
such approval shall be at the Contractor’s risk. Approval
by the Contracting Officer shall  not relieve the
Contractor from responsibility for any errors or omis-
sions in such drawings, nor from responsibility for com-
plying with the requirements of this contract, except with
respect to variations described and approved in accor-
dance with (f) below.

(f) If shop drawings show variations from the contract
requirements, the Contractor shall describe such varia-
tions in writing, separate from the drawings, at the time
of submission. If the Contracting Officer approves any
such variation, the Contracting Officer shall issue an
appropriate contract modification, except that, if the vari-
ation is minor or does not involve a change in price or in
time of performance, a modification need not be issued.

(g) The Contractor shall submit to the Contracting

Officer for approval four copies (unless otherwise indi-
cated) of all shop drawings as called for under the vari-
ous headings of these specifications. Three sets (unless
otherwise indicated) of all shop drawings, will be
retained by the Contracting Officer and one set will be
returned to the Contractor.

(End of clause) I

ALternate  I (APR 1984).  When record shop drawings
are required and reproducible shop drawings are needed,
add the following sentences to paragraph (g) of the basic
clause:

Upon completing the work under this contract, the
Contractor shall furnish a complete set of all shop draw-
ings as finally approved. These drawings shall show all
changes and revisions made up to the time the equipment
is completed and accepted.

Alternate II (APR 1984).  When record shop drawings
are required and reproducible shop drawings are not
needed, the following sentences shall be added to para-
graph (g) of the basic clause:

Upon completing the work under this contract, the
Contractor shall furnish B--B [Contracting Officer
complete by inserting desired amount] sets of prints of
all shop drawings as finally approved. These drawings
shall show changes and revisions made up to the time the
equipment is completed and accepted.

52.236-22  Design Within Funding Limitations.
As prescribed in 36.609-1(c),  insert the following

clause:
DESIGN WITHIN FUNDING LIMITATIONS

(APR 1984)
(a) The Contractor shall accomplish the design ser-

vices required under this contract so as to permit the
award of a contract, using standard Federal Acquisition
Regulation procedures for the construction of the facili-

” ties designed at a price that does not exceed the estimat-
ed construction contract price as set forth in paragraph
(c) below. When bids or proposals for the construction
contract are received that exceed the estimated price, the
contractor shall perform such redesign and other services
as are necessary to permit contract award within the
funding limitation. These additional services shall be
performed at no increase in the price of this contract.
However, the Contractor shall not be required to perform
such additional services at no cost to the Government if
the unfavorable bids or proposals are the result of condi-
tions beyond its reasonable control.

(b) The  Cont rac to r  wi l l  p rompt ly  adv ise  the
Contracting Officer if it finds that the project being
designed will exceed or is likely to exceed the funding
limitations and it is unable to design a usable facility
within these limitations. Upon receipt of such informa-
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tion, the Contracting Officer will review the Contractor’s
revised estimate of construction cost. The Government
may, if it determines that the estimated construction con-
tract price set forth in this contract is so low that award
of a construction contract not in excess of such estimate
is improbable, authorize a change in scope or materials
as required to reduce the estimated construction cost to
an amount within the estimated construction contract
price set forth in paragraph (c) below, or the Government
may adjust such estimated construction contract price.
When bids or proposals are not solicited or are unreason-
ably delayed, the Government shall prepare an estimate
of constructing the design submitted and such estimate
shall be used in lieu of bids or proposals to determine
compliance with the funding limitation.

(c) The estimated construction contract price for the
project described in this contract is $ ’.

(End of clause)

52.236-23  Responsibility of the Architect-Engineer
Contractor.
As prescribed in 36.609-2(b),  insert the following

clause:
RESPONSIBILITY OF THE ARCHITECT-ENGINEER

CONTRACTOR (APR 1984)
(a) The Contractor shall be responsible for the profes-

sional quality, technical accuracy, and the coordination of
all designs, drawings, specifications, and other services
furnished by the Contractor under this contract. The
Contractor shall, without additional compensation, cor-
rect or revise any errors or deficiencies in its designs,
drawings, specifications, and other services.

(b) Neither the Government’s review, approval or
acceptance of, nor payment for, the services required

under this contract shall be construed to operate as a
waiver of any rights under this contract or of any cause
of action arising out of the performance of this contract,
and the Contractor shall be and remain liable to the
Government in accordance with applicable law for all
damages to the Government caused by the Contractor’s
negligent performance of any of the services furnished
under this contract.

(c) The rights and remedies of the Government pro-
vided for under this contract are in addition to any other
rights and remedies provided by law.

(d) If the Contractor is comprised of more than one
legal entity, each such entity shall be jointly and several-
ly liable hereunder.

(End of clause)

52.236-24  Work Oversight in Architect-Engineer
Contracts.‘
As prescribed in 36.609-3, insert the following clause:
WORK OVERSIGHT IN ARCHITECT-ENGINEER

CONTRACTS (APR 1984)
The extent and character of the work to be done by the

Contractor shall be subject to the general oversight,
supervision, direction, control, and approval of the
Contracting Officer.

(End of clause)

52.236-25  Requirements for Registration of Designers.
As prescribed in 36.609-4,  insert the following

clause in fixed-price architect-engineer contracts, except
that it may be omitted when the design is to be performed
(a) outside the United States, its possessions, and Puerto
Rico or (b) in a State or possession that does not have
registration requirements for the particular field involved.
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REQUIREMENTS FOR REGISTRATION OF
DESIGNERS (APR 1984)

The design of architectural, structural, mechanical, electri-
cal, civil, or other engineering features of the work shall be
accomplished or reviewed and approved by architects or
engineers registered to practice in the particular professional
field involved in a State or possession of the United States, in
Puerto Rico, or in the District of Columbia.

(End of clause)

52.236-26  Preconstruction Conference.
As prescribed in 36.522,  insert the following clause:
PRECONSTRUCTION CONFERENCE (FEB 1995)
If the Contracting Officer decides to conduct a precon-

struction conference, the successful offeror will be notified
and will be required to attend. The Contracting Officer’s
notification will include specific details regarding the date,
time, and location of the conference, any need for atten-
dance by subcontractors, and information regarding the
items to be discussed.

(End of clause)

52.236-27  Site Visit (Construction).
As prescribed in 36.523,  insert a provision substantially

the same as the following:
SITE VISIT (CONSTRUCTION) (FEB 1995)

(a) The clauses at 52.236-2,  Differing Site Conditions,
and 52.236-3,  Site Investigations and Conditions Affecting
the Work, will be included in any contract awarded as a
result of this solicitation. Accordingly, offerors or quoters
are urged and expected to inspect the site where the work.
will be performed.

(b) Site visits may be arranged during normal duty
hours by contacting:

Name:
Address:

Telephone:
(End of provision)

AZternate  I (FEB  1995).  If an organized site visit will
be conducted, substitute a paragraph substantially the
same as the following for paragraph (b)  of the basic provi-
sion:

(b) An organized site visit has been scheduled for-

[Insert date and time]
(c) Participants will meet at-

[Insert location]
(End of provision)

52.237-l  Site Visit.

I As prescribed in 37.110(a),  insert the following provi-
sion:

SITE VISIT (APR 1984)
(a) Offerors or quoters are urged and expected to inspect

the site where services are to be performed and to satisfy
themselves regarding all general and local conditions that
may affect the cost of contract performance, to the extent
that the information is reasonably obtainable. In no event
shall failure to inspect the site constitute grounds for a
claim after contract award.

(End of provision)

52.237-2  Protection of  Government Buildings,
Equipment, and Vegetation.
As prescribed in 37.110(b),  insert the following clause

in solicitations and contracts for services to be performed
on Government installations, unless a construction contract
is contemplated:

PROTECTION OF GOVERNMENT BUILDINGS,
EQUIPMENT, AND VEGETATION (APR 1984)

The Contractor shall use reasonable care to avoid dam-
aging existing buildings, equipment, and vegetation on
the Government installation. If the Contractor’s failure to
use reasonable care causes damage to any of this property,
the Contractor shall replace or repair the damage at no
expense to the Government as the Contracting Officer
directs. If the Contractor fails or refuses to make such
repair or replacement, the Contractor shall be liable for
the cost, which may be deducted from the contract price.

(End of clause)

52.237-3  Continuity of Services.
As prescribed in 37.110(c),  insert the following clause:

CONTINUITY OF SERVICES (JAN 1991)
(a) The Contractor recognizes that the services under this

contract are vital to the Government and must be continued
without interruption and that, upon contract expiration, a suc-
cessor, either the Government or another contractor, may con-
tinue them. The Contractor agrees to (1) furnish phase-in
training and (2)  exercise its best efforts and cooperation to
effect an orderly and efficient transition to a successor.

(b)  The Contractor shall, upon the Contracting Officer’s
written notice, (1)  furnish phase-in, phase-out services for
up to 90 days after this contract expires and (2) negotiate in
good faith a plan with a successor to determine the nature
and extent of phase-in, phase-out services required. The
plan shall specify a training program and a date for trans-
ferring responsibilities for each division of work described
in the plan, and shall be subject to the Contracting Officer’s
approval. The Contractor shall provide sufficient experi-
enced personnel during the phase-in, phase-out period to
ensure that the services called for by this contract are main-
tained at the required level of proficiency.

(c) The Contractor shall allow as many personnel as
practicable to remain on the job to help the successor main-
tain the continuity and consistency of the services required
by this contract. The Contractor also shall disclose neces-
sary personnel records and allow the successor to conduct
onsite interviews with these employees. If selected employ-
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ees are agreeable to the change, the Contractor shall release
them at a mutually agreeable date and negotiate transfer of
their earned fringe benefits to the successor.

(d)  The Contractor shall be reimbursed for all reasonable
phase-in, phase-out costs (i.e., costs incurred within the
agreed period after contract expiration that result from phase-
in, phase-out operations) and a fee (profit) not to exceed a pro
rata portion of the fee (profit) under this contract.

(End of clause)

52.237-4  Payment by Government to Contractor.
As prescribed in 37.304(a),  insert the following clause

in solicitations and contracts solely for dismantling, demo-
lition, or removal of improvements whenever the contract-
ing officer determines that the Government shall make pay-
ment to the contractor in addition to any title to property
that the contractor may receive under the contract:

PAYMENT BY GOVERNMENT TO CONTRACTOR
(APR 1984)

(a> In [insert “jkll”  ifAlternate  I is used; oth-
erwise insert “partial “I consideration of the performance
of the work called for in the Schedule, the Government will
pay to the Contractor ml1  in amount].

(b) The Government shall make progress payments
monthly as the work. proceeds, or at more frequent intervals
as determined by the Contracting Officer, on estimates
approved by the Contracting Officer. Except as provided in
paragraph (c) below, in making progress payments the
Contracting Officer shall retain 10 percent of the estimated
payment until final completion and acceptance of the con-
tract work. However, if’the Contracting Officer finds that
satisfactory progress was achieved during any period for
which a progress payment is to be made, the Contracting
Officer may authorize such payment in full, without retain-
ing a percentage. Also, on’ completion and acceptance of
each unit or division for which the price is stated separate-
ly, the Contracting Officer may authorize full payment for
that unit or division without retaining a percentage.

(c) When the work is substantially completed, the
Contracting Officer shall retain an amount considered ade-
quate for the protection of the Government and, at the
Contracting Officer’s discretion, may release all or a por-
tion of any excess amount.

(d) In further consideration of performance, the
Contractor shall receive title to all property to be dismantled
or demolished that is not specifically designated as being
retained by the Government. The title shall vest in the
Contractor immediately upon the Government’s issuing the
notice of award, or if a performance bond is to be furnished
after award, upon the Government’s issuance of a notice to
proceed with the work. The Government shall not be respon-
sible for the condition of, or any loss or damage to, the prop-
erty. If the Contractor does not wish to remove from the site
any of the property acquired, the Contracting Officer may,
upon written request, grant the Contractor permission to
leave the property on the premises. As a condition to the
granting of this permission, the Contractor agrees to waive
52-200 (FAC 90-43)

any right, title, claim, or interest in and to the property.
(e) Upon completion and acceptance of all work and

receipt of a properly executed voucher, the Government
shall make final payment of the amount due the Contractor
under this contract. If requested, the Contractor shall
release all claims against the Government arising under this
contract, other than any claims the Contractor specifically
excepts, in stated amounts, from operation of this release.

(End of clause)
ALternate  I (APR 1984).  If the contracting officer deter-

mines that the Government shall retain all material result-
ing from the dismantling or demolition work, delete para-
graph (d)  from the basic clause and renumber the remain-
ing paragraphs.

52.237-5  Payment by Contractor to Government.
As prescribed in 37.304(b),  insert the following clause in

solicitations and contracts for dismantling, demolition, or
removal of improvements whenever the contractor is to
receive title to dismantled or demolished property and a net
amount of compensation is due to the Government, except if
the contracting officer determines that it would be advanta-
geous to the Government for the contractor to pay in incre-
ments and the Government to transfer title to the contractor for
increments of property only upon receipt of those payments:

PAYMENT BY CONTRACTOR TO GOVERNMENT
(APR 1984)

(a) The Contractor shall receive title to all property to
be dismantled, demolished, or removed under this con-
tract and not specifically designated in the Schedule as
being retained by the Government. The title shall vest in
the Contractor immediately upon the Government’s issu-
ing the notice of award, or if a performance bond is to be
furnished, upon the Government’s issuing a notice to pro-
ceed with the work. The Government shall not be respon-
sible for the condition of, or any loss or damage to, the
property.

(b)  The Contractor shall promptly remove from the site all
property acquired by the Contractor. The Government shall
not permit storage of property on the site beyond the comple-
tion date. If the Contractor does not wish to remove from the
site any of the property acquired, the Contracting Officer
may, upon written request, grant the Contractor permission to
leave the property on the premises. As a condition of the
granting of the permission, the Contractor agrees to waive
any right, title, claim, or interest in and to the property.

(c) The Contractor shall perform the work called for
under this contract and within days of receipt of
notice of award, unless otherwise provided in the Schedule
and before proceeding with the work, shall pay
lfill in amount]. Checks shall be made payable to the office
designated in the contract and shall be forwarded to the
Contracting Officer.

(End of clause)
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(ii) The most significant considerations control-
ling establishment of initial or revised prices;

(iii) The reason cost or pricing data were or were
not required;

(iv) The extent, if any, to which the Contractor
did not rely on the subcontractor’s cost or pricing
data in determining the price objective and in negoti-
ating the final price;

(v) The extent, if any, to which it was recognized
in the negotiation that the subcontractor’s cost or
pricing data were not accurate, complete, or current;
the action taken by the Contractor and subcontractor;
and the effect of any such defective data on the total
price negotiated;

(vi) The reasons for any significant difference
between the Contractor’s price objective and the
price negotiated; and

(vii) A complete explanation of the incentive fee
or profit plan when incentives are used. The expla-
nation shall identify each critical performance ele-
ment, management decisions used to quantify each
incentive element, reasons for the incentives, and a
summary of all trade-off possibilities considered.

(d) The Contractor shall obtain the Contracting
Officer’s written consent before placing any subcontract
for which advance notification is required under paragraph
(b) above. However, the Contracting Officer may ratify in
writing any such subcontract. Ratification shall constitute
the consent of the Contracting Officer.

(e) Even if the Contractor’s purchasing system has been
approved, the Contractor shall obtain the Contracting
Officer’s written consent before placing subcontracts iden-
tified below:

(f) Unless the consent or approval specifically provides
otherwise, neither consent by the Contracting Officer to
any subcontract nor approval of the Contractor’s purchas-
ing system shall constitute a determination (1)  of the
acceptability of any subcontract terms or conditions, (2) of
the acceptability of any subcontract price or of any amount
paid under any subcontract, or (3) to relieve the Contractor
of any responsibility for performing this contract.

(g) No subcontract placed under this contract shall pro-
vide for payment on a cost-plus-a-percentage-of-cost
basis, and any fee payable under cost-reimbursement sub-
contracts shall not exceed the fee limitations in subsection
15.903(d)  of the Federal Acquisition Regulation (FAR).

(h) The Government reserves the right to review the
Contractor’s purchasing system as set forth in FAR
Subpart 44.3.

(End of clause)
Alternate I (APR 1984). If the Contracting Officer

elects to delete the requirement for advance notification of,
or consent to, any subcontracts that were evaluated during

negotiations (this election is not authorized for acquisition
of major systems and subsystems or their components),
add the following paragraph (i) to the basic clause:

(i) Paragraphs (b)  and (c ) of this clause do not apply to
the following subcontracts, which were evaluated duriw
negotiations: [list subcontracts]

52.244-2  Subcontracts (Cost-Reimbursement and
Letter Contracts).
As prescribed in 44.204(b),  insert the following clause:

SUBCONTRACTS (COST-REIMBURSEMENT AND
LETTER CONTRACTS) (FEB  1997) I

(a) “Subcontract,” as used in this clause, includes but is
not limited to purchase orders, and changes and modifica-
tions to purchase orders. The Contractor shall notify the
Contracting Officer reasonably in advance of entering into
any subcontract if-

(1) The proposed subcontract is of the cost-reim-
bursement, time-and-materials, or labor-hour type;

(2)  The proposed subcontract is fixed-price and
exceeds either $25,000  or 5 percent of the total estimat-
ed cost of this contract;

(3)  The proposed subcontract has experimental,
developmental, or research work as one of its purposes;
or

(4)  This contract is not a facilities contract and the
proposed subcontract provides for the fabrication, pur-
chase, rental, installation, or other acquisition of special
test equipment valued in excess of $25,000 or of any
items of facilities.
(b)(  1) In the case of a proposed subcontract that (i) is of

the cost-reimbursement, time-and-materials, or labor-hour
type and is estimated to exceed $25,000,  including any fee,
(ii) is proposed to exceed $100,000, or (iii) is one of a
number of subcontracts with a single subcontractor, under
this contract, for the same or related supplies or services
that, in the aggregate, are expected to exceed $100,000,
the advance notification required by paragraph (a) above
shall include the information specified in subparagraph
(b)(2)  of this clause.

(2)(i)  A description of the supplies or services to be
subcontracted.

(ii) Identification of the type of subcontract to be
used.

(iii) Identification of the proposed subcontractor
and an explanation of why and how the proposed
subcontractor was selected, including the competi-
tion obtained.

(iv) The proposed subcontract price and the
Contractor’s cost or price analysis.

(v) The subcontractor’s current, complete, and
accurate cost or pricing data and Certificate of
Current Cost or Pricing Data, if required by other
contract provisions.

(vi) The subcontractor’s Disclosure Statement or
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Certificate relating to Cost Accounting Standards
when such data are required by other provisions of
this contract.

(vii) A negotiation memorandum reflecting-
(A) The principal elements of the subcontract

price negotiations;
(B)  The most significant considerations con-

trolling establishment of initial or revised
prices;

(C)  The reason cost or pricing data were or
were not required;

(D)  The extent, if any, to which the Contractor
did not rely on the subcontractor’s cost or pricing
data in determining the price objective and in
negotiating the final price;

(E) The extent to which it was recognized in
the negotiation that the subcontractor’s cost or
pricing data were not accurate, complete, or cur-
rent; the action taken by the Contractor and the
subcontractor; and the effect of any such defective
data on the total price negotiated;

(F) The reasons for any significant difference
between the Contractor’s price objective and the
price negotiated; and

(G)  A complete explanation of the incentive
fee or profit plan when incentives are used. The
explanation shall identify each critical perfor-
mance element, management decisions used to
quantify each incentive element, reasons for the
incentives, and a summary of all trade-off possi-
bilities considered.

(c) The Contractor shall obtain the Contracting Officer’s
written consent before placing any subcontract for which
advance notification is required under paragraph (a) above.
However, the Contracting Officer may ratify in writing any
such subcontract. Ratification shall constitute the consent
of the Contracting Officer.

(d) If the Contractor has an approved purchasing system
and the subcontract is within the scope of such approval,
the Contractor may enter into the subcontracts described in
subparagraphs (a)(l) and (a)(2)  of this clause without the
consent of the Contracting Officer.

(e) Even if the Contractor’s purchasing system has
been approved, the Contractor shall  obtain the
Contracting Officer’s written consent before placing sub-

contracts identified below:

(f) Unless the consent or approval specifically provides
otherwise, neither consent by the Contracting Officer to
any subcontract nor approval of the Contractor’s purchas-
ing system shall constitute a determination (1) of the
acceptability of any subcontract terms or conditions, (2)  of
the allowability of any cost under this contract, or (3)  to
relieve the Contractor of any responsibility for performing
this contract.

(g) No subcontract placed under this contract shall pro-
vide for payment on a cost-plus-a-percentage-of-.cost  basis,
and any fee payable under cost-reimbursement type sub-
contracts shall not exceed the fee limitations in paragraph
15.903(d)  of the Federal Acquisition Regulation (FAR).

(h) The Contractor shall give the Contracting Officer
immediate written notice of any action or suit filed and
prompt notice of any claim made against the Contractor by
any subcontractor or vendor that, in the opinion of the
Contractor, may result in litigation related in any way to
this contract, with respect to which the Contractor may be
entitled to reimbursement from the Government.

(i) To facilitate small business participation in subcon-
tracting,  the Contractor agrees to provide progress pay-

I

ments on subcontracts under this contract that are fixed-
price subcontracts with small business concerns in confor-
mity with the standards for customary progress payments
stated in FAR 32.502-l  and 32.504(f), as in effect on the
date of this contract. The Contractor further agrees that the
need for such progress payments will not be considered a
handicap or adverse factor in the award of subcontracts.

(i)  The Government reserves the right to review the 1
Contractor’s purchasing system as set forth in FAR
Subpart 44.3.

(End of clause)
Alternate I (AUG 1996).  If the contracting office is in

DOD,  the Coast Guard, or NASA, substitute the following
subparagraph (a)(2)  for subparagraph (a)(2) of the basic
clause:

(a)(2)  The proposed subcontract is fixed-price and
exceeds the greater of (i) the simplified acquisition
threshold, or (ii) 5 percent of the total estimated cost of
this contract.
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52.244-3  Subcontracts (Time-and-Materials and Labor- _ 52.244-6  Subcontracts for Commercial Items and
Hour Contracts).
As prescribed in 44.204(c),  insert the following clause:

SUBCONTRACTS (TIME-AND-MATERIALS
AND LABOR-HOUR CONTRACTS) (APR 1985)

(a) “Subcontract,” as used in this clause, includes but is not
limited to purchase orders, and changes and modifications to
purchase orders. The Contractor shall obtain the Contracting
Officer’s written consent before placing any subcontract for
furnishing any of the work called for in this contract, except
for purchase of raw material or commercial stock items.

(b)  No subcontract placed under this contract shall
provide for payment on a cost-plus-a-percentage-of-cost
basis, and any fee payable under cost-reimbursement
subcontracts shall not exceed the fee limitations in sub-
section 15903(d)  of the Federal Acquisition Regulation
(FAR).

(c) The Government reserves the right to review the
Contractor’s purchasing system as set forth in FAR Subpart 44.3.

(d) Unless the consent or approval specifically provides
otherwise, neither consent by the Contracting Officer to any
subcontract nor approval of the Contractor’s purchasing
system shall constitute a determination (1)  of the acceptabil-
ity of any subcontract terms or conditions, (2)  of the accept-
ability of any subcontract price or of any amount paid under
any subcontract, or (3) to relieve the Contractor of any
responsibility for performing this contract.

(End of clause)

52.244-4  Subcontractors and Outside Associates and
Consultants.
As prescribed in 44.204(d),  insert the following clause

in fixed-price architect-engineer contracts:
SUBCONTRACTORS AND OUTSIDE ASSOCIATES

AND CONSULTATS (APR 1984)
Any subcontractors and outside associates or consultants

required by the Contractor in connection with the services
covered by the contract will be limited to individuals or
firms that were specifically identified and agreed to during
negotiations. The Contractor shall obtain the Contracting
Officer’s written consent before making any substitution for
these subcontractors, associates, or consultants.

(End of clause)

52.244-5  Competition in Subcontracting.

I
As prescribed in 44.204(e), insert the following clause:

COMPETITION IN SUBCONTRACTING (DEC  1996)
(a) The Contractor shall select subcontractors (including

suppliers) on a competitive basis to the maximum practical
extent consistent with the objectives and requirements of the
contract.

(b)  If the Contractor is an approved mentor under the
Department of Defense Pilot Mentor-Protege Program
(Pub. L. 101-510,  section 831  as amended), the Contractor
may award subcontracts under this contract on a noncom-
petitive basis to its proteges.

(End of clause)

Commercial Components.
As prescribed in 44.403,  insert the following clause:

SUBCONTRACTS FOR COMMERCIAL ITEMS
AND COMMERCIAL COMPONENTS (OCT 1995)
(a) Definitions.
“Commercial item”, as used in this clause, has the

meaning contained in the clause at 52.202-  1, Definitions.
“Subcontract”, as used in this clause, includes a transfer

of commercial items between divisions, subsidiaries, or
affiliates of the Contractor or subcontractor at any tier.

(b)  To the maximum extent practicable, the Contractor
shall incorporate, and require its subcontractors at all tiers to
incorporate, commercial items or nondevelopmental items
as components of items to be supplied under this contract.

(c) Notwithstanding any other clause of this contract,
the Contractor is not required to include any FAR provi-
sion or clause, other than those listed below to the extent
they are applicable and as may be required to establish the
reasonableness of prices under Part 15,  in a subcontract at
any tier for commercial items or commercial components:

(1)  52.222-26,  Equal Opportunity (E.O.  11246);
(2)  52.222-35,  Affirmative Action for Special

Disabled and Vietnam Era Veterans (38  U.S.C.  4212(a));
(3)  52.222-36,  Affirmative Action for Handicapped

Workers (29  U.S.C.  793);  and
(4)  52.247-64,  Preference for Privately-Owned U.S.-

Flagged Commercial Vessels (46 U.S.C. 1241)(flow
down not required for subcontracts awarded beginning
May 1, 1996).
(d)  The Contractor shall include the terms of this clause,

including this paragraph (d), in subcontracts awarded under
this contract.

(End of clause)

52.245-l  Property Records.
As prescribed in 45.106(a),  insert the following clause

in solicitations and contracts when the conditions in
45.105(b)  exist and the Government maintains the
Government’s official Government property records:

PROPERTY RECORDS (APR 1984)
The Government shall maintain the Government’s offi-

cial property records in connection with Government prop-
erty under this contract. The Government Property clause
is hereby modified by deleting the requirement for the
Contractor to maintain such records.

(End of clause)

52.245-2  Government Property (Fixed-Price Contracts).
As prescribed in 45.106(b)(l), insert the following clause:

GOVERNMENT PROPERTY
(FIXED-PRICE CONTRACTS) (DEC 1989)

( a )  G o v e r n m e n t - f u r n i s h e d  p r o p e r t y .  (1) The
Government shall deliver to the Contractor, for use in con-
nection with and under the terms of this contract, the
Government-furnished property described in the Schedule
or specifications together with any related data and infor-
mation that the Contractor may request and is reasonably
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required for the intended use of the property (hereinafterrequired for the intended use of the property (hereinafter
referred to as “Government-furnished property”).referred to as “Government-furnished property”).

(2)  The delivery or performance dates for this con-(2)  The delivery or performance dates for this con-
tract are based upon the expectation that Government-tract are based upon the expectation that Government-
furnished property suitable for use (except for propertyfurnished property suitable for use (except for property
furnished “as is”) will be delivered to the Contractor atfurnished “as is”) will be delivered to the Contractor at
the times stated in the Schedule or, if not so stated, inthe times stated in the Schedule or, if not so stated, in
sufficient time to enable the Contractor to meet the con-sufficient time to enable the Contractor to meet the con-
tract’s delivery or performance dates.tract’s delivery or performance dates.

(3) If Government-furnished property is received by(3) If Government-furnished property is received by
the Contractor in a condition not suitable for the intend-the Contractor in a condition not suitable for the intend-
ed use, the Contractor shall, upon receipt of it, notify theed use, the Contractor shall, upon receipt of it, notify the
Contracting Officer, detailing the facts, and, as directedContracting Officer, detailing the facts, and, as directed
by the Contracting Officer and at Government expense,by the Contracting Officer and at Government expense,
either repair, modify, return, or otherwise dispose of theeither repair, modify, return, or otherwise dispose of the
property. After completing the directed action and uponproperty. After completing the directed action and upon
written request of the Contractor, the Contractingwritten request of the Contractor, the Contracting
Officer shall make an equitable adjustment as providedOfficer shall make an equitable adjustment as provided
in paragraph (h) of this clause.in paragraph (h) of this clause.

(4)  If Government-furnished property is not delivered(4)  If Government-furnished property is not delivered
to the Contractor by the required time, the Contractingto the Contractor by the required time, the Contracting
Officer shall, upon the Contractor’s timely writtenOfficer shall, upon the Contractor’s timely written
request, make a determination of the delay, if any, causedrequest, make a determination of the delay, if any, caused
the Contractor and shall make an equitable adjustment inthe Contractor and shall make an equitable adjustment in
accordance with paragraph (h) of this clause.accordance with paragraph (h) of this clause.
(b) Changes in Government-furnished property. (1)  The(b) Changes in Government-furnished property. (1)  The

Contracting Officer may, by written notice, (i) decrease theContracting Officer may, by written notice, (i) decrease the
Government-furnished property provided or to be providedGovernment-furnished property provided or to be provided
under this contract, or (ii) substitute other Government-fur-under this contract, or (ii) substitute other Government-fur-
nished property for the property to be provided by thenished property for the property to be provided by the
Government, or to be acquired by the Contractor for theGovernment, or to be acquired by the Contractor for the
Government, under this contract. The Contractor shallGovernment, under this contract. The Contractor shall
promptly take such action as the Contracting Officer maypromptly take such action as the Contracting Officer may
direct regarding the removal, shipment, or disposal of thedirect regarding the removal, shipment, or disposal of the
property covered by such notice.property covered by such notice.

(2) Upon the Contractor’s written request, the(2) Upon the Contractor’s written request, the
Contracting Officer shall make an equitable adjustmentContracting Officer shall make an equitable adjustment
to the contract in accordance with paragraph (h) of thisto the contract in accordance with paragraph (h) of this
clause, if the Government has agreed in the Schedule toclause, if the Government has agreed in the Schedule to
make the propertymake the property available for performing this contractavailable for performing this contract
and there is any-and there is any-

(i) Decrease or substitution in this property pur-(i) Decrease or substitution in this property pur-
suant to subparagraph (b)(  1) of this clause; orsuant to subparagraph (b)(  1) of this clause; or

(ii) Withdrawal of authority to use this property, if(ii) Withdrawal of authority to use this property, if
provided under any other contract or lease.provided under any other contract or lease.

(c) lltle in Government property. (1)  The Government(c) lltle in Government property. (1)  The Government
shall retain title to all Government-furnished property.shall retain title to all Government-furnished property.

(2)  All Government-furnished property and all proper-(2)  All Government-furnished property and all proper-
ty acquired by the Contractor, title to which vests in thety acquired by the Contractor, title to which vests in the
Government under this paragraph (collectively referred toGovernment under this paragraph (collectively referred to
as “Government property”), are subject to the provisionsas “Government property”), are subject to the provisions
of this clause. However, special tooling accountable toof this clause. However, special tooling accountable to
this contract is subject to the provisions of the Specialthis contract is subject to the provisions of the Special
Tooling clause and is not subject to the provisions of thisTooling clause and is not subject to the provisions of this
clause.clause. Title to Government property shall not be affectedTitle to Government property shall not be affected
by its incorporation into or attachment to any property notby its incorporation into or attachment to any property not
owned by the Government, nor shall Government proper-owned by the Government, nor shall Government proper-
ty become a fixture or lose its identity as personal proper-ty become a fixture or lose its identity as personal proper-
ty by being attached to any real property.ty by being attached to any real property.
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(3) Title to each item of facilities and special test equip-
ment acquired by the Contractor for the Government under
this contract shall pass to and vest in the Government when
its use in performing this contract commences or when the
Government has paid for it, whichever is earlier, whether
or not title previously vested in the Government.

(4)  If this contract contains a provision directing the
Contractor to purchase material for which the
Government will reimburse the Contractor as a direct
item of cost under this contract-

(i) Title to material purchased from a vendor shall
pass to and vest in the Government upon the ven-
dor’s delivery of such material; and

(ii) Title to all other material shall pass to and vest
in the Government upon-

(A) Issuance of the material for use in contract
performance;

(B) Commencement of processing of the mate-
rial or its use in contract performance; or

(C) Reimbursement of the cost of the material
by the Government, whichever occurs first.

(d) Use of Government  property. The Government
property shall be used only for performing this contract,
unless otherwise provided in this contract or approved by
the Contracting Officer.

(e) Property administration. (1)  The Contractor shall be
responsible and accountable for all Government property
provided under this contract and shall comply with Federal
Acquisition Regulation (FAR) Subpart 45.5,  as in effect on
the date of this contract.

.

(2)  The Contractor shall establish and maintain a pro-
gram for the use, maintenance, repair, protection, and
preservation of Government property in accordance
with sound industrial practice and the applicable provi-
sions of Subpart 45.5  of the FAR.

(3) If damage occurs to Government property, the
risk of which has been assumed by the Government
under this contract, the Government shall replace the
items or the Contractor shall make such repairs as the
Government directs. However, if the Contractor cannot
effect such repairs within the time required, the
Contractor shall dispose of the property as directed by
the Contracting Officer. When any property for which
the Government is responsible is replaced or repaired,
the Contracting Officer shall make an equitable adjust-
ment in accordance with paragraph (h) of this clause.

(4) The Contractor represents that the contract price does
not include any amount for repairs or replacement for which
the Government is responsible. Repair or replacement of
property for which the Contractor is responsible shall be
accomplished by the Contractor at its own expense.
(f) Access. The Government and all its designees shall

have access at all reasonable times to the premises in which
any Government property is located for the purpose of
inspecting the Government property.

(g) Risk of Loss. Unless otherwise provided in this con-
tract, the Contractor assumes the risk of, and shall be
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(ii) The notice shall specify a period of time fol-
lowing receipt of the notice by the Contractor in
which the Contractor must remedy the failure or
refusal specified in the notice.
(6) If the Contractor does not comply with the

Contracting Officer’s written notice in paragraph
(c)(5)(i)  of this clause, the Contracting Officer may by
contract or otherwise-

(i) Obtain detailed recommendations for correc-
tive action and either-

(A) Correct the supplies or services; or
(B) Replace the supplies or services, and if

the Contractor fails to furnish timely disposition
instructions, the Contracting Officer may dis-
pose of the nonconforming supplies for the
Contractor’s account in a reasonable manner, in
which case the Government is entitled to reim-
bursement from the Contractor, or from the pro-
ceeds, for the reasonable expenses of care and
disposition, as well as for excess costs incurred
or to be incurred;
(ii) Obtain applicable data and reports; and
(iii) Charge the Contractor for the costs incurred

by the Government.
(End of clause)

AZternate I (APR 1984).  If it is desirable to specify
that necessacy transportation incident to correction or
replacement will be at the Government’s expense (as
might be the case if, for example, the cost of a warranty
would otherwise be prohibitive), substitute a paragraph
substantially the same as the following paragraph (b)(9)
for paragraph (b)(9) of the basic clause:

(9)  If correction or replacement is required, and
transportation of supplies in connection with correc-
tion or replacement is necessary, transportation
charges and responsibility for the supplies while in
transit shall be borne by the Government.
AZternate  II (APR  1984). If a fixed-price incentive

contract is contemplated, add a paragraph substantially
the same as the following paragraph (c)(7) to the basic
clause:

(7) All costs incurred or estimated to be incurred
by the Contractor in complying with this clause shall
be considered when negotiating the total final price
under the Incentive Price Revision clause of this con-
tract. After establishment of the total final price,
Contractor compliance with this clause shall be at no
increase in the total final price. Any equitable adjust-
ments made under paragraph (b)(6)  of this clause shall
be governed by the paragraph entitled “Equitable
Adjustments Under Other Clauses” in the Incentive
Price Revision clause of this contract.
ALternate  III (APR 1984). If it is anticipated that

recovery of the warranted item will involve considerable
Government expense for disassembly and/or reassembly

of larger items, add a paragraph substantially the same as
the following paragraph (c)(7)  to the basic clause.
Redesignate the additional paragraph as “(c)(8)”  if
Alternate II is also being used:

(7) The Contractor shall be liable for the reasonable
costs of disassembly and/or reassembly of larger items
when it is necessary to remove the supplies to be
inspected and/or returned for correction or replace-
ment.

52.246-20  Warranty of Services.
As prescribed in 46.710(d),  the contracting officer

may insert a clause substantially as follows in solicita-
tions and contracts when a fixed-price contract for ser-
vices is contemplated and the use of a warranty clause
has been approved under agency procedures, unless a
clause substantially the same as the clause at 52.246-19,
Warranty of Systems and Equipment under Performance
Specifications or Design Criteria, has been used:

WARRANTY OF SERVICES (APR 1984)
(a) Definitions. “Acceptance,” as used in this clause,

means the act of an authorized representative of the
Government by which the Government assumes for
itself, or as an agent of another, ownership of existing
and identified supplies, or approves specific services, as
partial or complete performance of the contract.

“Correction,” as used in this clause, means the elimi-
nation of a defect.

(b) Notwithstanding inspection and acceptance by the
Government or any provision concerning the conclusive-
ness thereof, the Contractor warrants that all services
performed under this contract will, at the time of accep-
tance, be free from defects in workmanship and conform
to the requirements of this contract. The Contracting
Officer shall give written notice of any defect or noncon-
formance to the Contractor [Contracting
Oflcer  shall insert the specific period of time in which
notice shall be given to the Contractor; e.g., “within 30
days from the date of acceptance by the Government, “;
within 1000  hours of use by the Government; ” or other
specified event whose occurrence wiZZ terminate the
period of notice, or combination of any applicable
events or period of time]. This notice shall state either (1)
that the Contractor shall correct or reperform  any defec-
tive or nonconforming services,  or (2) that the
Government does not require correction or reperfor-
mance.

(c) If the Contractor is required to correct or reper-
form, it shall be at no cost to the Government, and any
services corrected or reperformed  by the Contractor shall
be subject to this clause to the same extent as work ini-
tially performed. If the Contractor fails or refuses to cor-
rect or reperform,  the Contracting Officer may, by con-
tract or otherwise, correct or replace with similar services
and charge to the Contractor the cost occasioned to the
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Government thereby, or make an equitable adjustment in
the contract price.

(d) If the Government does not require correction or
reperformance,  the Contracting Officer shall make an
equitable adjustment in the contract price.

(End of clause)

52.246-21  Warranty of Construction.
As prescribed in 46.710(e)(l),  the contracting officer

may insert a clause substantially as follows in solicita-
tions and contracts when a fixed-price construction con-
tract (see 46.705(c))  is contemplated, and the use of a
warranty clause has been approved under agency proce-
dures:

WARRANTY OF CONSTRUCTION (MAR 1994)
(a) In addition to any other warranties in this contract,

the Contractor warrants, except as provided in paragraph
(i)  of this clause, that work performed under this contract
conforms to the contract requirements and is free of any
defect in equipment, material, or design furnished, or
workmanship performed by the Contractor or any sub-
contractor or supplier at any tier.

(b) This warranty shall continue for a period of 1 year
from the date of final acceptance of the work. If the
Government takes possession of any part of the work
before final acceptance, this warranty shall continue for a
period of 1 year from the date the Government takes pos-
session

(c) The Contractor shall remedy at the Contractor’s
expense any failure to conform, or any defect. In addi-
tion, the Contractor shall remedy at the Contractor’s
expense any damage to Government-owned or c&trolled
real or personal property, when that damage is the result

(1) The Contractor’s failure to conform to contract
requirements; or

(2) Any defect of equipment, material, workman-
ship, or design furnished.
(d) The Contractor shall restore any work damaged in

fulfilling the terms and conditions of this clause. The
Contractor’s warranty with respect to work repaired or
replaced will run for 1 year from the date of repair or
replacement.

(e) The  Cont rac t ing  Off icer  sha l l  no t i fy  the
Contractor, in writing, within a reasonable time after the
discovery of any failure, defect, or damage.

(f) If the Contractor fails to remedy any failure,
defect, or damage within a reasonable time after receipt
of notice, the Government shall have the right to replace,
repair, or otherwise remedy the failure, defect, or damage
at the Contractor’s expense.

(g) With respect to all warranties, express or implied,
from subcontractors, manufacturers, or suppliers for
work performed and materials furnished under this con-
tract, the Contractor shall-
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(1)  Obtain all warranties that would be given in
normal commercial practice;

(2) Require all warranties to be executed, in writ-
ing, for the benefit of the Government, if directed by
the Contracting Officer; and

(3)  Enforce all warranties for the benefit of the
Government, if directed by the Contracting Officer.
(h) In the event the Contractor’s warranty under para-

graph (b) of this clause has expired, the Government may
bring suit at its expense to enforce a subcontractor’s,
manufacturer’s, or supplier’s warranty.

(i) Unless a defect is caused by the negligence of the
Contractor or subcontractor or supplier at any tier, the
Contiactor shall not be liable for the repair of any defects
of material or design furnished by the Government nor
for the repair of any damage that results from any defect
in Government-furnished material or design.

(i) This warranty shall not limit the Government’s
rights under the Inspection and Acceptance clause of this
contract with respect to latent defects, gross mistakes, or
fraud.

(End of clause)

ALternate  I (APR 1984).  If the Government specifies
in the contract the use of any equipment by “brand name
and model,” the contracting officer may add a paragraph
substantially the same as the following paragraph (k) to
the basic clause:

(k) Defects in design or manufacture of equipment
specified by the Government on a “brand name and
model” basis, shall not be included in this warranty. In
this event, the Contractor shall require any subcontrac-
tors, manufacturers, or suppliers thereof to execute their
warranties, in writing, directly to the Government.

52.246-22  [Reserved]

52.246-23  Limitation of Liability.
As prescribed in 46.805, insert the following clause:

LIMITATION OF LIABILITY (FEB 1997) 1
(a) Except as provided in paragraphs (b) and (c)

below, and except for remedies expressly provided else-
where in this contract, the Contractor shall not be liable
for loss of or damage to property of the Government
(excluding the supplies delivered under this contract) that
(1) occurs after Government acceptance of the supplies
delivered under this contract, and (2) results from any
defects or deficiencies in the supplies.

(b) The limitation of liability under paragraph (a) of
this clause shall not apply when a defect or deficiency in,
or the Government’s acceptance of, the supplies results
from willful misconduct or lack of good faith on the part
of any of the Contractor’s managerial personnel. The
term “Contractor’s managerial personnel,” as used in this
clause, means the Contractor’s directors, officers, and
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any of the Contractor’s managers, superintendents, or
equivalent representatives who have supervision or direc-
tion of-

(1) All or substantially all of the Contractor’s busi-
ness;

(2) All or substantially all of the Contractor’s oper-
ations at any one plant, laboratory, or separate loca-
tion at which the contract is being performed; or

(3) A separate and complete major industrial opera-
tion connected with the performance of this contract.
(c) If the Contractor carries insurance, or has estab-

lished a reserve for self-insurance, covering liability for
loss or damage suffered by the Government through pur-
chase or use of the supplies required to be delivered
under this contract, the Contractor shall be liable to the
Government, to the extent of such insurance or reserve,
for loss of or damage to property of the Government
occurring after Government acceptance of, and resulting
from any defects or deficiencies in, the supplies deliv-
ered under this contract.

(End of clause)

52.246-24  Limitation of Liability-High-Value Items.
As prescribed in 46.805, insert the following clause:

LIMITATION OF LIABILITY
HIGH-VALUE ITEMS (FEB  1997)

(a) Except as provided in paragraphs (b) through (e)
below, and notwithstanding any other provisidn of this
contract, the Contractor shall not be liable for loss of or
damage to property of the Government (including the
supplies delivered under this contract) that (1)  occurs
after Government acceptance of the supplies delivered
under this contract, and (2) results from any defects or
deficiencies in the supplies.

(b) The limitation of liability under paragraph (a) above
shall not apply when a defect or deficiency in, or the
Government’s acceptance of, the supplies results from will-
ful misconduct or lack of good faith on the part of any of
the Contractor’s managerial personnel. The term
“Contractor’s managerial personnel,” as used in this clause,
means the Contractor’s directors, officers, and any of the
Contractor’s managers, superintendents, or equivalent rep-
resentatives wb ho have supervision or direction of-

(1) All or substantially all of the Contractor’s busi-
ness;

(2) All or substantially all of the Contractor’s oper-
ations at any one plant, laboratory, or separate loca-
tion at which the contract is being performed; or

(3) A separate and complete major industrial opera-
tion connected with the performance of this contract.
(c) If the Contractor carries insurance, or has estab-

lished a reserve for self-insurance, covering liability for
loss or damage suffered by the Government through pur-
chase or use of the supplies required to be delivered
under this contract, the Contractor shall be liable to the

Government, to the extent of such insurance or reserve,
for loss of or damage to property of the Government
occurring after Government acceptance of, and resulting
from any defects or deficiencies in, the supplies deliv-
ered under this contract.

(d)(l) This clause does not diminish the Contractor’s
obligations, to the extent that they arise otherwise under
this contract, relating to correction, repair, replacement,
or other relief for any defect or deficiency in supplies
delivered under this contract.

(2) Unless this is a cost-reimbursement contract, if
loss or damage occurs and correction, repair, or
replacement is  not feasible or desired by the
Government, the Contractor shall, as determined by
the Contracting Officer-

(1) Warranty of technical data;
(2) Ground and flight risks or aircraft flight risks;

or

(i) Pay the Government the amount it would
have cost the Contractor to make correction, repair,
or replacement before the loss or damage occurred;

(ii) Provide other equitable relief.
(e) This clause shall not limit or otherwise affect the

Government’s rights under clauses, if included in this
contract, that cover-

(3) Government property.
(End of clause)

Alternate I (APR 1984).  If the contract is for both high-
I

value items and other end items, the contracting officer
shall identify the high-value items by line item and insert
the following preamble before paragraph (a): (This clause
shaZZ  appZy  onZy  to those items identified in this contract
as being subject to this clause.)

52.246-25  Limitation of Liability-Services.
As prescribed in 46.805,  insert the following clause:

LIMITATION OF LIABILITY-SERVICES
(FEB  1997) I

(a) Except as provided in paragraphs (b) and (c) below, -
and except to the extent that the Contractor is expressly
responsible under this contract for deficiencies in the ser-
vices required to be performed under it (including any
materials furnished in conjunction with those services), the
Contractor shall not be liable for loss of or damage to prop-
erty of the Government that (1) occurs after Government
acceptance of services performed under this contract, and
(2)  results from any defects or deficiencies in the services
performed or materials furnished.

(b) The limitation of liability under paragraph (a)
above shall not apply when a defect or deficiency in, or
the Government’s acceptance of, services performed or
materials furnished results from willful misconduct or
lack of good faith on the part of any of the Contractor’s man-
agerial personnel. The term “Contractor’s managerial per-
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sonnel,”  as used in this clause, means the Contractor’s
directors, officers, and any of the Contractor’s man-
agers, superintendents, or equivalent representatives
who have supervision or direction of-

(1) All or substantially all of the Contractor’s
business;

(2) All or substantially all of the Contractor’s opera-
tions at any one plant, laboratory, or separate location at
which the contract is being performed; or

(3)  A separate and complete major industrial opera-
tion connected with the performance of this contract.
(c) If the Contractor carries insurance, or has estab-

lished a reserve for self-insurance, covering liability
for loss or damage suffered by the Government through
the Contractor’s performance of services or furnishing
of materials under this contract, the Contractor shall be
liable to the Government, to the extent of such insur-
ance or reserve, for loss of or damage to property of
the Government occurring after Government accep-
tance of, and resulting from any defects and deficien-
cies in, services performed or materials furnished
under this contract.

I (End of clause)

52.247-1  Commercial Bill of Lading Notations.
As prescribed in 4X104-4,  insert the following clause:

COMMERCIAL BILL OF LADING NOTATIONS
(APR 1984)

If the Contracting Officer authorizes supplies to be
shipped on a commercial bill of lading and the Contractor
will be reimbursed these transportation costs as direct
allowable costs, the Contractor shall ensure before ship-
ment is made that the commercial shipping documents are
annotated with either of the following notations, as appro-
priate:

(a) If the Government is shown as the consignor or the
consignee, the annotation shall be: “Transportation is for
the [name the specific agency] and the actual total
transportation. charges paid to the carrier(s) by the con-
signor or consignee are assignable to, and shall be reim-
bursed by, the Government.”

(b)  If the Government is not shown as the consignor or
the consignee, the annotation shall be: “Transportation is
for the [name the specific agency] and the actual
total transportation charges paid to the carrier(s) by the
consignor or consignee shall be reimbursed by the
Government, pursuant to cost-reimbursement contract No.

This may be confirmed by contacting
[name and

address of the contract administration once  listed in the
contract].”

(End of clause)
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P
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IN C SUP SUP R&D R&D SVC SVC CON CON LH SW DEL SVC k

A A AI52.204-2  Security Requirements.
Alternate I

Alternate II

52.204-3  Taxpayer Identification.

52.204-4  Printing/Copying Dou-
ble-sided on Recycled Paper.

52.204-5  Women-Owned Business

52.204-6  Contractor Identification
Number-Data Universal
Numbering System (DUNS)
Number

4.404(a)
4.404(b)

4*404(c)

4.904

4.304

4.603(b)

4.603(a)

52,207-l  Notice of Cost
Comparison (Sealed-Bid).

52.207-2  Notice of Cost
Comparison (Negotiated).

52.207-3  Right of First Refusal of
Employment.

52.207-4  Economic Purchase
Quantity-Supplies.

52.207-5 Option to Purchase
Equipment.

52.208-l  Required Sources/ Jewel
Bearings & Related Items.

52.208-2 Jewel Bearings and
Related Items Certificate.

7.305(a) P Yes

7.305(b) P Yes

7.305(c) C Yes

7.203 P No

7.404 C Yes

8.203-I  (a) C Yes

8.203-1(c)  E’ No

52.2083 [Reserved]

52.2084  Vehicle Lease Payments. 8.1104(a)

C Yes
C Yes

C Yes

P NO

C Yes

P Yes

P Yes

C Yes

A A A A A A A A A A A A A A
A

A A A A

A A A A A A A A A A A A A A

R R R R R R R R R R R R R R

A A A A A A A A A A A A A A

A A A A A A A A A A A A A A

A A A A A A A

A A A A A A A A A A A A A

A A A A A A A A A A A A A

A A

A A A A A A A A A A A A A A

A A A A A A A A

A A A A A A

A

A
I

I

AK A AA

R R R RI

A AK A

A A A A AL

L

A AAL

AAI

K A

A A AI

I

K

AI
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PROVISION OR CLAUSE

I PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT I
P

PRESCRIBED OR IBR UCF FP CR FP CR FP CR FP CR T & M  LMV COM DDR A&E FAC IND TRN SAP UTL CI
IN C SUP SUP R&D R&D SVC SVC CON CON LH SVC DEL SVC

52.2085 Condition of Leased52.208-5  Condition of Leased
Vehicles.Vehicles. 8.1104(b)8.1104(b) C Yes IC Yes I AA AA

52.208-6  Marking of Leased52.208-6  Marking of Leased
Vehicles.Vehicles. 8.1104(c)8.1104(c) C Yes IC Yes I AA AA

52.208-7  Tagging of Leased52.208-7  Tagging of Leased
Vehicles.Vehicles. 8. I 104(d)8. I 104(d) C Yes IC Yes I AA AA

52.208-8  Helium Requirement52.208-8  Helium Requirement
Forecast and RequiredForecast and Required
Sources for Helium.Sources for Helium. 8.5058.505 CC No I A A A A A A A A A A A A A A A A A ANo I A A A A A A A A A A A A A A A A A A

52.208-9  Contractor Use of52.208-9  Contractor Use of
Mandatory Sources ofMandatory Sources of
Supply.Supply. 8.0038.003 C Yes I A AC Yes I A A AA AA

52.209-  1 Qualification52.209-  1 Qualification
Requirements.Requirements. 9.206-29.206-2 CC No I A ANo I A A A AA A AA AA AA

52.209-2  [Reserved]52.209-2  [Reserved]
9.308-9.308-

52.209-3 First Article Approval-52.209-3 First Article Approval- m>(l)m>(l)
Contractor Testing.Contractor Testing. and (b)(l) C Yes I A 0and (b)(l) C Yes I A 0 AA AA AA

9.308-9.308-
1 (a)(2)1 (a)(2)

Alternate IAlternate I and (b)(2) C Yes I A 0and (b)(2) C Yes I A 0 AA AA AA
9.308-9.308-

%0(3)%0(3)
Alternate IIAlternate II and (b)(3) C Yes I A 0and (b)(3) C Yes I A 0 AA AA AA

9.308-9.308-
52.209-4 First Article Approval-52.209-4 First Article Approval- mowmow

Government Testing.Government Testing. and (b)(l) C Yes I A 0and (b)(l) C Yes I A 0 AA AA AA
9.308-9.308-

mowmow
Al ternate IAl ternate I and (b)(2) C Yes I A 0and (b)(2) C Yes I A 0 AA AA AA

9.30%9.30%
Xa)(l)Xa)(l)

Alternate IIAlternate II and (b)(3) C Yes I A 0and (b)(3) C Yes I A 0 AA AA AA//
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I PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

P
PRESCRIBED O R  IBR UCF FP CR FP CR FP CR FP CR T & M  LMV COM DDR A&E FAC IND TRN SAP UTL CI

IN C SUP SUP R&D R&D SVC SVC CON CON LH svc DEL SW

A A A

52.209-5  Certification Regarding
Debarment, Suspension,
Proposed Debarment, and
Other Responsibility Matters.

52.209-6  Protecting the
Government’s Interest When
Subcontracting with
Contractors Debarred,
Suspended, or Proposed for
Debarment.

52.209-7  Organizational Conflicts
of Interest Certificate-
Marketing Consultants.

52.209-8  Organizational Conflicts
of Interest Certificate-
Advisory and Assistance
Services.

52.210  [Reserved]

52.21  l-l Availability of
Specifications Listed in the
GSA Index of Federal
Specifications, Standards and
Commercial Item
Descriptions.

52.21  l-2 Availability of
Specifications Listed in the
DOD Index of Specifications
and Standards (DODISS).

9.409(a) P No

9.409(b)  c Yes

9.507-  1 (b) P No

9.507-1(c)  P No

d
11.204(a)  P No

II
11.204(b)  P No

K A A A A A A A A A A A A A A

A A A A

A A A A

A

A AI A A A A A A A A A A A

AA A AK A A A A A A A A A-

K A A

AL A A A A A A A A

L A A A A A AA A A
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I

I PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT\
P

PROVISION OR CLAUSE PRESCRIBED O R  IBR UCF FP CR FP CR FP CR FP CR T & M  LMV COM DDR A&E FAC IND TRN SAP UTL CI
IN C SUP SUP R&D R&D SVC SW. CON CON LH SVC DEL SVC .

52.211-3  Availability of
Specifications Not Listed in
the GSA Index of Federal
Specifications, Standards and
Commercial I tern J
Descriptions. 11.204(c)

52.21  l-4 Availability for
Examination of Specifications
Not Listed in the GSA Index
of Federal Specifications,
Standards and Commercial 4
Index Descriptions. 11.204(d)

52.21  l-5 New Material. 11.302(a).

P No L

P No

C Yes

L

I

A

A

0

A A

A A

0 0

A

A

0

A A A

A A A

0 0 0

A A A A A

A A A A A A

0.0. I -0.0. -0.. .
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PROVISION OR CLAUSE

I PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT
P

PRESCRIBED OR IBR UCF FP CR FP CR FP CR FP CR T&M LMV COM DDR A&E FAC IND TRN SAP UTL CI
IN C SUP SUP R&D R&D SW! SVC CON CON LH SVC DEL SW

//

52.21  l-6 Listing of Other Than52.21  l-6 Listing of Other Than
New Material, ResidualNew Material, Residual
Inventory, and FormerInventory, and Former
Government SurplusGovernment Surplus 44
Property.Property. 11.302(b)11.302(b) PP YesYes KK 00 00 00 00 00 00 00 00 00 00 00 00

52.211-7  Other Than New52.211-7  Other Than New
Material, Residual Inventory,Material, Residual Inventory,
and Former Governmentand Former Government JJ
Surplus Property.Surplus Property. 11.302(c)11.302(c) CC YesYes II 00 00 00 00 00 00 00 00 00 00 00 00

52.211-8  Time of Delivery.52.211-8  Time of Delivery. 11.404(a)(2)11.404(a)(2) CC NoNo FF 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00

Alternate IAlternate I 11,404(a)(2)11,404(a)(2) CC NoNo FF 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00

Alternate IIAlternate II 11,404(a)(2)11,404(a)(2) CC NoNo FF 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00

Alternate IIIAlternate III 11,404(a)(2)11,404(a)(2) CC NoNo FF 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00LL

52.21  l-9 Desired and Required52.21  l-9 Desired and Required
Time of Delivery.Time of Delivery. 11.404(a)(3)11.404(a)(3) CC NoNo FF 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00

Alternate IAlternate I 11,404(a)(3)11,404(a)(3) CC NoNo FF 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00

Alternate IIAlternate II 11.404(a)(3)11.404(a)(3) CC NoNo FF 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00

Alternate IIIAlternate III 11,404(a)(3)11,404(a)(3) CC NoNo FF 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00 00

52.21  l-10 Commencement,52.21  l-10 Commencement,
Prosecution, and CompletionProsecution, and Completion
of Work.of Work. 11.404(b)11.404(b) C YesC Yes

II Al ternate IAl ternate I II 11.404(b)11.404(b) IClYesl I I I I I I III I I I I I I I I I I I IIClYesl I I I I I I III I I I I I I I I I I I I
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I PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT
P

PRESCRIBED OR IBR UCF FP CR FP CR FP CR FP CR T & M  LMV COM DDR A&E FAC IND TRN SAP UTL CI
IN C SUP SUP R&D R&D svc svc CON CON LH SVC DEL SW

52.21  l-l 1 Liquidated Damages-52.21  l-l 1 Liquidated Damages-
Supplies, Services, orSupplies, Services, or 44
Research and Development.Research and Development. 11.504(a)11.504(a) C Yes F 0C Yes F 0 00 00 00 0 00 0
IIII

52.21  l- 12 Liquidated Damages-52.21  l- 12 Liquidated Damages- 44 IIII
Construction.Construction. 11504(b)11504(b) C YesC Yes YesYes 0 00 0 00

44
Alternate IAlternate I 11.504(b)11.504(b) C YesC Yes 0 00 0 00
IIII 44

52.211-13  Time Extensions.52.211-13  Time Extensions. 11.504(c)11.504(c) C YesC Yes A AA A AA
44

52.211-14  Notice of Priority Rat-52.211-14  Notice of Priority Rat- 44
ing for National Defense Use.ing for National Defense Use. 11.604(a)11.604(a) P Yes L A A A A A A A A A A A A A A A A A AP Yes L A A A A A A A A A A A A A A A A A A
dd

52.211-15  Defense Priority and52.211-15  Defense Priority and 44
Allocation Requirements.Allocation Requirements. 11.604(b)11.604(b) C Yes I A A A A A A A A A A A A A A A A A AC Yes I A A A A A A A A A A A A A A A A A A

44 44
52.211-16  Variation in Quantity.52.211-16  Variation in Quantity. 11.703(a)11.703(a) C Yes F AC Yes F A AA AA AA AA

52.211-17  Delivery of Excess52.211-17  Delivery of Excess 44
Quantities.Quantities. 11.703(b)11.703(b) C Yes F 0C Yes F 0
44

52.211-18  Variation in Estimated 452.211-18  Variation in Estimated 4
Quantity.Quantity. 11.703(c)11.703(c) C Yes -C Yes -

52.212-1  Instructions to Offerors -52.212-1  Instructions to Offerors -
Commercial I terns.Commercial I terns. 12.301(b)(l)  P Yes NA A12.301(b)(l)  P Yes NA A

52.212-2  Evaluation - Commercial52.212-2  Evaluation - Commercial
Items.Items. 12.301(c)(l)  P No NA 012.301(c)(l)  P No NA 0

52.212-3  Offerors Representations52.212-3  Offerors Representations
and Certificationsand Certifications
Commercial Items.Commercial Items. 12.301(b)(2)  P No NA A12.301(b)(2)  P No NA A

52.212-4  Contract Terms and52.212-4  Contract Terms and
Conditions -Conditions -
Commercial Items.Commercial Items. 12.301(b)(3)  C Yes NA A12.301(b)(3)  C Yes NA A

00 00 00

AA AA

AA AA AA A A A A A A A A A RA A A A A A A A A R

00 00 00 0 0 0 0 0 0 0 0 0 00 0 0 0 0 0 0 0 0 0

AA AA AA A A A A A A A A A RA A A A A A A A A R

AA AA AA A A A A A A A A A RA A A A A A A A A R
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I PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

P
PRESCRIBED O R  IBR UCF FP CR FP CR FP CR FP CR T & M  LMV COM DDR A&E FAC IND TRN SAP UTL CI

IN C SUP SUP R&D R&D SVC SVC CON CON LH SVC DEL SVC

A
4

A A A A A-

A

A

A A A A

A A A A A A A A

A A A A A A A A A

A A A A A A

R

A

0

A A A A A A A

0

A A A A A A A

A A A A A A A

A A A A A A A

-

A

52.214-32  Late Submissions,
Modifications, and
Withdrawals of Bids
(Overseas).

52.214-33  Late Submissions,
Modifications, and
Withdrawals of Technical
Proposals under Two-Step
Sealed Bidding (Overseas).

52.214-34  Submission of Offers in
the English Language.

52.214-35  Submission of Offers in
U.S. Currency.

52.215-1  [Reserved]

52.215-2  Audit and Records-
Negotiation.

Alternate I

52.215-3  Solicitation for
Information or Planning
Purposes.

52.215-4  Notice of Possible
Standardization.

52.2155  Solicitation Definitions.

52.215-6  Type of Business
Organization.

52.215-7  Unnecessarily Elaborate
Proposals or Quotations.

14.201-6
w4

14.201-6(v)

ALYes

Yes

Yes

Y e s

P

AL A -

A A

14.201-6(x
15.407(l) J’
25.407(c)
14.201-6(y)
15.407(m)  4
25.407(c)

A A

AA A A

A15.106-2(b) A A AIYes

Yes

Yes

I15.106-2(b)

15.405-2 A A AL A

L15.407(b) 0Yes

Yes

No

~~-

15.407(c)(  1)

15.407(c)(2)

15,407(c)(3)

A AL A A

AA AK A

A AL A AYes
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I PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

P
PRESCRIBED OR IBR UCF FP CR FP CR FP CR FP CR T & M  LMV COM DDR A&E FAC IND TRN SAP UTL CI

IN C SUP SUP R&D R&D SVC SW CON CON LH SW DEL W C I

52.215-8  Amendments to
Solicitations. 15.407(c)(4)  P Yes L A A A A A A A A A A A A A A A A

52.2 15-9  Submission of Offers. 15.407(c)(5)  P Yes L A A A A A A A A A A A A A A A A

52.215-  10 Late Submissions,
Modifications, and
Withdrawals of Proposals. 15.407(c)(6)  P Yes L A A A A’ A A A A A A A A A A A A

52.215-11  Authorized 15.407(c)(7)  P No K A A A A A A A A A A A A A A A A
Negotiators.

52.215-l  2 Restriction on
Disclosure and Use of Data. 15.407(c)@) P Yes L A A A A A A A A A A A A A A A A

52.215-  13 Preparation of Offers. 15.407(d)(l)  P Yes L A A A A A A A A A A A A A A A A

52.2 15- 14 Explanation to
Prospective Offerors. 15.407(d)(2)  P Yes L A A A A A A A A A A A A A A A A

52.215-15  Failure to Submit 15.407(d)(3)  P Yes L A A A A A A A A ’ A A A A A A A A
Offer.

./
52.215-  16 Contract Award. 15,407(d)(4)  P Yes L A A A A A A A A A A A A A A A A

15.407  4
Alternate I @ww P Yes L R R

15.407  4
Alternate II P Yes L A A A A A A A A A A A A A A A A

52.215-17  Telegraphic Proposals. 15.407(e)(l)  P Yes L A A A A

. .
Alternate 1

am *A-I .,a\I 13.4W(eW)  I P I Yes I L I A

52.215-l  8 Facsimile Proposals. 15.407(j) P Yes L A A A A

A

A
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FAC 90-33 OCTOBER 1, 1995I 1

PROVISION OR CLAUSE

I PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT J
P

PRESCRIBED OR IBR UCF FP CR FP CR FP CR FP CR T & M  LMV COM DDR A&E FAC IND TRN SAP UTL CI

IN C SUP SUP R&D R&D SVC WC CON CON LH SVC DEL SVC

52.216-13  Allowable Cost and
Payment -Facilities. 16.307(g)(l)  C Yes I A3 ~

Al ternate I 16,307(g)(2)  C Yes I 0

52.216-14  Allowable Cost and
Payment-Facilities Use. 16.307(h) C Yes I A

52.216-15  Predetermined Indirect
Cost Rates. 16.307(i) C Yes I .A

52.216-  16 Incentive Price
Revision-Firm Target. 16.405(a) C Yes I A A A A A A A A A A

Alternate I 16.405(a) C Yes I A A A A A A

52.216-  17 Incentive Price
Revision-Successive
Targets. 16.405(b) C Yes I A A A A A A A A A A

Alternate I 16.405(b) C Yes I A A A A A A A

52.216-18  Ordering. 16.506(a) C Yes I A

52.216-19  Order Limitations. 16.506(b) C Yes I A

52.216-20  Definite Quantity. 16.506(c) C Yes I A

52.216-21  Requirements. 16.506(d)(l)  C Yes I A

Alternate I 16.506(d)(2)  C Yes I A

Alternate II 16.506(d)(3)  C Yes I A

Alternate III 16.506(d)(4)  C Yes I A

Alternate IV 16,506(d)(5)  C Yes I A
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I PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT 1
P

PRESCRIBED OR IBR UCF FP CR FP CR FP CR FP CR T & M  LMV COM DDR A&E FAC IND TRN SAP UTL CI
IN C SUP SUP R&D R&D SVC SW CON CON LH SW DEL SVC

52.219-7  Notice of Partial Small52.219-7  Notice of Partial Small
Business Set-Aside.Business Set-Aside. 19.508(d)19.508(d) C Yes I A A A A A A A A A A A A A A A AC Yes I A A A A A A A A A A A A A A A A AA

Alternate IAlternate I 19.508(d)19.508(d) C Yes I AC Yes I A AA

52.219-8  Utilization of Small ,52.219-8  Utilization of Small ,
Small Disadvantaged andSmall Disadvantaged and
Women Owned SmallWomen Owned Small
Business Concerns.Business Concerns. 19.708(a)19.708(a) C Yes I A A A A A A A A A A A A A A A AC Yes I A A A A A A A A A A A A A A A A AA

52.219-9  Small, Small52.219-9  Small, Small
Disadvantaged and WomenDisadvantaged and Women
Owned Small BusinessOwned Small Business
Subcontracting Plan.Subcontracting Plan. 19.708(b)(l)  C Yes I A A A A A A A A A A A A A A A A19.708(b)(l)  C Yes I A A A A A A A A A A A A A A A A A AA A

Alternate IAlternate I 19.708(b)(l)  C Yes I A19.708(b)(l)  C Yes I A AA AA AA AA AA A AA A AA

Alternate IIAlternate II 19.708(b)(l)  C Yes 1 A A A A _ A A A A A A A A A A A A19.708(b)(l)  C Yes 1 A A A A _ A A A A A A A A A A A A A AA A

52.219-10  Incentive52.219-10  Incentive
Subcontracting ProgramSubcontracting Program 19.708(c)(l)  C Yes I 0 0. 0 0 0 0 0 0 0 0 0 0 0 0 0 019.708(c)(l)  C Yes I 0 0. 0 0 0 0 0 0 0 0 0 0 0 0 0 0 00

52.219-l 1 Special 8(a) Contract52.219-l 1 Special 8(a) Contract
Conditions.Conditions.

,d,d
(See Mote 2.)(See Mote 2.) 19.811-3(a)19.811-3(a) C Yes IC Yes I

52.219-12  Special 8(a)52.219-12  Special 8(a)
Subcontract Conditions.Subcontract Conditions.

44
(See Note 2.)(See Note 2.)

52.219-  13 [Reserved]52.219-  13 [Reserved]

19.811-3(b)  C No I19.811-3(b)  C No I
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I PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT
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PRESCRIBED OR IBR UCF FP CR FP CR FP CR FP CR T & M  LMV COM DDR A&E FAC IND TRN SAP UTL CI

IN C SUP SUP R&D R&D SVC SVC CON CON LH svc DEL SW!

52.219-14  Limitations on 19.508(e)
Subcontracting. and
(See Note 2.) 19.811-3 (e) CYes I A A A A,,A A A A A A A A A A A A A

52.219-  15 Notice of Participation
by Organizations for the
Handicapped. 19.508(f)  C No I A A A A A A A A A A A A A A A A A A

52.219-  16 Liquidated Damages-
Subcontracting Plan. 19.708(b)(2)  C Yes I A A A A A A A A A A A A A A A A A

52.219-17  Section 8(a) Award,
(See Note 2.) 19.811-3(c)  C No I

52.219-18  Notification of
Competition Limited to
Eligible 8(a) Concerns.
(See Note 2.) 19.811-3(d)  c No I

Alternate I 19.81 l-3
(See Note 2.) (d)(l) c No 1
II
Alternate 114 19.81 l-3
(See Note 2.) (d)(2)4 c No 1

52.219-19  Small Business
Concern Representation for
the Small Business
Competitiveness
Demonstration Program. 19.1007(a)  P No K A A A A A A A A A A

52.219-20  Notice of Emerging
Small Business Set-Aside. 19.1007(b)  P . No K A

FEDERAL ACQUISITION REGULATION (FAR) 52-324



PROVISION OR CLAVSE

FAC 9043 DECEMBER 20, 1996
I PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

P
PRESCRIBED O R  IBR VCF FP CR FP CR FP CR FP CR T&M LMV cow DDR A&E FAC IND TRN SAP UTL CI

52.222-19  [Reserved]

52.222-20  Walsh-Healey  Public
Contracts Act. 22.610-J C Yes I A A A A A A A A A A A A A A A A A

52.222-21  Certification of
Nonsegregated Facilities. 22.810(a)(l)  P Yes K A A A A A A A A A A A A A A A A A A

52.222-22  Previous Contracts and
Compliance Reports. 22.810(a)(2)  P NO K A A A A A A A A A A A A A A A A A A

52.222-23  Notice of Requirement
for Affirmative Action to
Ensure Equal Employment
opportunity. 22.810(b) P Yes A A A

52.222-24  Preaward  On-Site
Equal Opportunity
Compliance Review. 22.810(c) P Yes L A A A A A A A A A A A A A A A

52.222-25  Affirmative Action
Compliance. 22.810(d)  P No K A A A A A A A A A A A A A A A A

52.222-26  Equal Opportunity. 22.810(e) C Yes I A A A A A A A A A A A A A A A A A A

Alternate I 22.810(e) C Yes I A A A A A A A A A A A A A A A A A A

52.222-27  Affirmative Action
Compliance Requirements for
Construction. 22.810(f) C Yes A A A

52.222-28  Equal Opportunity
Preaward  Clearance of
Subcontracts. 22.810(g) C Yes I A A A A A A A A A A A A A A

52.222-29  Notification of Visa
Denial. 22.810(h) C Yes I A A A A A A A A A A A A A A A A A A

FEDERAL ACQUISITION REGULATION (FAR) 52-327



FAC 90-40 AWGWST 26, 1996

PROVISION OR CLAUSE

I PRINCIPLE TYPE AND/OR PVRPOSE OF CONTRACT J
P

PRESCRIBED O R  IBR VCF FP CR FP CR FP CR FP CR T & M  LMV COM DDR A&E FAC IND TRN SAP VTL CI
IN C SUP SUP R&D R&D SVC! SVC CON CON LH SVC DEL SVC

52.222-30-52.222-34 [Reserved]

52.222-35  Affirmative Action for
Special Disabled and Vietnam
Era Veterans.

Alternate I

22.1308(a)

22,1308(a)

52.222-36  Affirmative Action for
Handicapped Workers. 22.1408(a)

Alternate I 22,1408(b)

52.222-37  Employment Reports
on Special Disabled Veterans
and Veterans of the Vietnam
Era. 22.1308(b)

52.222-38-52.222-40 [Reserved]

52.222-41  Service Contract Act of
1965,  As Amended. 22.1006(a)

52.222-42  Statement of
Equivalent Rates for Federal
Hires.

22,1006(b)

52.222-43  Fair Labor Standards
Act and Service Contract
Act-Price Adjustment
(Multiple Year and Option
Contracts).

22.1006
(d(l)

AIYes

Yes

Yes

Yes

Yes

Yes

No

Yes

I A

I A

I

I

I

I

I

I
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FAC 90-41 AUGUST 8. 1996

PROVISION OR CLAUSE

I PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT 1
P

PRESCRIBED O R  IBR VCF FP CR FP CR FP CR FP CR T&M LMV COM DDR A&E FAC IND TRN SAP VTL CI
IN C SUP SUP R&D R&D SVC SVC CON CON LH SVC DEL SVC

52.222-44  Fair Labor Standards
Act and Service Contract 22.1006
Act-Price Adjustment. (c)W C Yes I A A A A A A A

52.222-45  [Reserved]

52.222-46  Evaluation of
Compensation for
Professional Employees. 22.1103 P Yes L A A

52.222-47  SCA Minimum Wages
and Fringe Benefits
Applicable to Successor
Contract Pursuant to
Predecessor Contractor 22.1006(d)
Collective Bargaining 22.1012-3
Agreements (CBA). (d)(l) C Yes I A A A A A A A

52.222-48  Exemption from
Application of Service
Contract Act Provisions for
Contracts for Maintenance,
Calibration, and/or Repair of
Certain Information 4
Technology, Scientific and
Medical, and/or Office and
Business Equipment- 22.1006
Contractor Certification. (d(l) C Yes I A A A A

52.222-49  Service Contract Act-
Place of Performance 22.1006(f)
Unknown. 22.1009-4(c)  C Yes I A A A A A A A

52.223-l  Clean Air and Water
Certification. 23.105(a)  P No K A A A A A A A A A A A A A A A A A

52.223-2  Clean Air and Water. 23.105(b) C Yes I A A A A A A A A A A A A A A A A A

FEDERAL ACQUISITION REGULATION (FAR) (FAC 90-43) 52-329
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PROVISION OR CLAUSE

I PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT
P

PRESCRIBED O R  IBR VCF FP CR FP CR FP CR FP CR T&M LMV COM DDR A&E FAC IND TRN SAP UTL CI
IN C SUP SUP R&D R&D SVC SVC CON CON LH SVC DEL SW \

52.223-14  Toxic Chemical
Release Reporting. 23.907(b) CYes I R R R R R R R R R R R R R R R R R

52.224-  1 Privacy Act Notification. 24.104(a) CYes I A A A A A A A A A A A A A A A A A

52.224-2  Privacy Act. 24.104(b) CYes I A A A A A A A A A A A A A A A A A

52.225-  1 Buy American
Certificate. 25.109(a)  P No K A A A A A A A A A A A

52.225-2  Waiver of Buy American
Act for Civil Aircraft and
Related Articles. 25.109(c) P Yes L A A A A A A A

52.225-3  Buy American Act-
Supplies. 25.109(d) C Yes I A A A A A A A A A A A

52.225-4  Evaluation of Foreign
Offers. 25.502 PYes M A A A A A A A A A A A A A A A A A A A

52.225-5  Buy American Act-
Construction Materials. 25.205 C Yes A A

52.225-6  Balance of Payments
Program Certificate. 25.305(a)  P No K A A A A A A A A A A

52.225-7  Balance of Payments
Program. 25.305(c)(l)  C Yes I A A A A .A A A A A A

52.225-8  Buy American Act-
Trade Agreements Act-
Balance of Payments Program
Certificate. 25.408(a)(l)  P  N o K A A A A A

52.225-9  Buy American Act-
Trade Agreements Act-
Balance of Payments
Program. 25.408(a)(2)  C Yes I A A A A A
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FAC 90-U DECEMBER 20, 1996

PROVISION OR CLAUSE

I PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT I
P

PRESCRIBED O R  IBR VCF FP CR FP CR FP CR FP CR T&M LMV COM DDR A&E FAC IND TRN SAP UTL CI
IN C SUP SUP R&D R&D SVC SVC CON CON LH SVC DEL SVC

52.225-10  Duty-Free Entry. 25.605(a) C Yes I A A A A A A A A A A A -

52.225-l  1 Restrictions on Certain 4
Foreign Purchases. 25.702 C Yes I A A A A A A A A A A A A A

52.225-12-52.225-13 [Reserved]

52.225-14  Inconsistency Between
English Version and
Translation of Contract. 25.902 CYes I A A A A A A A A A A A A A A A A A A

52,225-  15 Buy American Act-
Construction Materials under
Trade Agreements Act and
North American Free Trade
Agreement. 25.205(b) C Yes I A A

Alternate I 25.205(b)(2)  C Yes I A A

52.225-16-52.225-17 [Reserved]

52.225-  18 European Union
Sanction for End Products. 25.1003(a) C Yes I A A A A A A

52.225-  19 European Union
Sanction for Services. 25,1003(b) C Yes I A A A A

52.225-20  Buy American Act-
North American Free Trade
Agreement Implementation
Act-Balance of Payments
Program Provision. 25.408(a)(3)  P No K A A A A A

Alternate I 25.408(a)(3)  P No K A A A A A
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PROVISION OR CLAUSE

I PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT 1
P

PRESCRIBED O R  IBR VCF FP CR FP CR FP CR FP CR T&M LMV COM DDR A&E FAC IND TRN SAP UTL CI
IN C SUP SUP R&D R&D SVC SW CON CON LH SVC DEL SVC

il

52.225-21  Buy American Act-
North American Free Trade
Agreement Implementation
Act-Balance of Payments
Program. 25,408(a)(4)  c Yes I A A A A A

Alternate I 25.408(a)(4)  c Yes I A A A A A

52.225-22  Balance of Payments
Program-Construction
Materials-NAFTA. 25.305(c)(2)  c Yes I A A

52.226-  1 Utilization of Indian
Organizations and Indian-
Owned Economic Enterprises. 26.104 C Yes I A A A A A A A A A A A A A A A A A

52.227-  1 Authorization and
Consent. 27.201-2(a)  c Yes I A A A A A A A A A A 0

Alternate I 27.201-2(b)  c Yes I A A A A A A A

Alternate II 27.201-2(c)  c Yes I A A

52.227-2  Notice and Assistance
Regarding Patent and
Copyright Infringement. 27.202-2  c Yes I A A

52.227-3  Patent Indemnity. 27.203-1(b)
27.203-2(a)
27.2034

(a)(2) C Yes I A A A A A

Alternate I 27.203-2(b)  c Yes I A A A A A

FEDERAL ACQUISITION REGULATION (FAR) (FAC 90-43) 52-332.1





FAC 90-40 SEPTEMBER 24, 1996
.

PROVISION OR CLAUSE

I PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT I
P

PRESCRIBED O R  IBR VCF FP CR FP CR FP CR FP CR T & M  LMV COM DDR A&E FAC IND TRN SAP VTL CI
IN C SUP SUP R&D R&D !3VC SVC CON CON LH SVC DEL SVC

52.227-17  Rights in Data-
Special Works.

52.227-18  Rights in Data-
Existing Works.

52.227-19  Commercial Computer
Software-Restricted Rights.

52.227-20  Rights in Data-SBIR
Program.

52.227-21  Technical Data
Certification, Revision, and
Withholding of Payment-
Major Systems.

52.227-22  Major System-
Minimum Rights.

52.227-23  Rights to Proposal Data
(Technical).

52.228-  1 Bid Guarantee.

52.228-2  Additional Bond
Security.

52.228-3  Workers’ Compensation
Insurance (Defense Base Act).

52.228-4  Workers’ Compensation
and War-Hazard Insurance
Overseas.

52.228-5  Insurance-Work on a
Government Installation.

27.409(i)27.409(i) C Yes I A A A AC Yes I A A A A

27.409(j)27.409(j) C Yes I A A A AC Yes I A A A A

27.409(k)27.409(k) . IClYesl I 1 A 1 1 1C Yes I A

27.409(l)27.409(l) C Yes IC Yes I A AA A

A A 0 0 A A 0 A

A A A A A A A

A A A

27.409(g)27.409(g) C Yes I A A A AC Yes I A A A A

27.409(r)27.409(r) C Yes I A A A AC Yes I A A A A

27.409(s)27.409(s) C Yes I A A A AC Yes I A A A A

28.101-228.101-2 P Yes I A A A AP Yes I A A A A

28.106-428.106-4 C Yes I A A A AC Yes I A A A A

28.309(a)28.309(a) C Yes IC Yes I

A A A A A A A A A A A A A

A A A A A A A A A A A A A

A A A A A A A A A A A A A

A A A A A A A A A A A A A A

A A A A A A A A A A A A A A

A A A A A A

28.309(b)28.309(b) I C I Yes I I I I I IC Yes I A A A A A A

28.3  1028.3  10 IClYesl II Ai 1 A 1C Yes I A A A l 1 A l A l IAIAIAIAI IAl t 1 1 1
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52.232-7  Payments under Time- I
and-Materials and Labor-
Hour Contracts. 32.111(b) C Yes I

I
Alternate I 32.111(b)

II I I I I I I I I I I I I I I I I I I I I
C Yes I A

Alternate II 32.111(b) C Yes I A

52.232-8  Discounts for Prompt
Payment. 32.111(c)(l)  C Yes 1 A A A A A I

52.232-9  Limitation on
Withholding of Payments. 32.111(c)(2)  C Yes I A A A A A A A A

52.232-  10 Payments under Fixed-
Price Architect-Engineer
Contracts. 32.111(d)(l)  C  Y e s A

4
52.232-l 1 Extras. 32.111(d)(2)  C Yes I A A A A A A I

52.232-  12 Advance Payments. 32.412(a)  C No I A A A A A A A A A A A A A A A A A A

Al ternate I

Alternate II

Alternate III

32.412(b)  C No I A A A A A A A A A A A A A A A A A A
4

32.412(c)  c No I A A A A A A A A A A A

32.412(d)  C No I A A A A A A A A A A A A A A A A A A

Alternate IV 32.412(e)  C No I A A A A A A A A A A A A A A A A A A

Al ternate V 32.412(f)  C No I A A A A A A A A A A A A A A A A A A

52.232-l 3 Notice of Progress
Payments. 32.502-3(a) P Yes L A A A A A A A A A

52.232-  14 Notice of Availability
of Progress Payments
Exclusively for Small 32.502-3
Business Concerns. (W(2) P Yes L A A A A A A A A A L

PROVISION OR CltrAVSE

FAC 90-39 JUNEi 20, 1996
I PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

P
PRESCRIBED O R  IBR VCF FP CR FP CR FP CR FP CR T & M  LMV COM DDR A&E FAC IND TRN SAP VTL CI

IN C SUP SUP R&D R&D SVC SVC CON CON LH SVC DEL SVC \

I

FEDERAL ACQUISITION REGULATION (FAR) (FAC 90-43) 52-339



FAC 90-43 DECEMBER 20, 1996

I

PROVISION OR CLAUSE

I PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT 1
P

PRESCRIBED OR IBR VCF FP CR FP CR FP CR FP CR T & M  LMV COM DDR A&E FAC IND TRN SAP VTL CI
IN C SUP SUP R&D R&D SVC! SVC CON CON LH SVC DEL SK!

52.232-  15 Progress Payments Not52.232-  15 Progress Payments Not
Included.Included. 32.502-3(c)32.502-3(c) P Yes M AP Yes M A AA AA A AA A A A AA A A

52.232-16  Progress Payments.52.232-16  Progress Payments. 32.502-4(a)32.502-4(a) C Yes I AC Yes I A AA AA A AA A A AA A A A A AA A A A

Alternate IAlternate I 32.502-4(b)32.502-4(b) C Yes I AC Yes I A AA AA A AA A A AA A A A A AA A A A

Alternate IIAlternate II
(See Note 1.)(See Note 1.) 32.502-4(c)32.502-4(c) C Yes IC Yes I

52.232-17  Interest.52.232-17  Interest. 32.617(a)32.617(a) C Yes I A A A A A A A A A A A A A A A AC Yes I A A A A A A A A A A A A A A A A AA

52.232-  18 Availability of Funds.52.232-  18 Availability of Funds. 32.705-  1 (a)32.705-  1 (a) C Yes I A A A A A A A A A A A A A A A A A AC Yes I A A A A A A A A A A A A A A A A A A

52.232-  19 Availability of Funds52.232-  19 Availability of Funds
for the Next Fiscal Year.for the Next Fiscal Year. 32.705-  1 (b)32.705-  1 (b) C Yes IC Yes I A AA A AA AA

52.232-20  Limitation of Cost.52.232-20  Limitation of Cost. 32.705-2(a)32.705-2(a) C Yes IC Yes I AA AA AA A A AA A A A A AA A A AA

52.232-21  Limitation of Cost52.232-21  Limitation of Cost
(Facilities).(Facilities). 32.705-2(b)32.705-2(b) C Yes IC Yes I RR

52.232-22  Limitation of Funds.52.232-22  Limitation of Funds. 32.705-2(c)32.705-2(c) C Yes IC Yes I AA AA AA A A AA A A A A AA A A

52.232-23  Assignment of Claims. 32.806(a)(l)  C Yes I A A A A A A A A A A A A A A A A A A52.232-23  Assignment of Claims. 32.806(a)(l)  C Yes I A A A A A A A A A A A A A A A A A A

Alternate IAlternate I 32.806(a)(2)  C Yes I A A A A A A A A A A A A A A A A A A32.806(a)(2)  C Yes I A A A A A A A A A A A A A A A A A A

52.232-24  Prohibition of52.232-24  Prohibition of
Assignment of Claims.Assignment of Claims. 32.806(b)32.806(b) C Yes I A A A A A A A A A A A A A A A A A AC Yes I A A A A A A A A A A A A A A A A A A

52.232-25  Prompt Payment.52.232-25  Prompt Payment. 32.908(c)32.908(c) C Yes I A A A A A AC Yes I A A A A A A A A A A A A A A A AA A A A A A A A A A

52.232-26  Prompt Payment for52.232-26  Prompt Payment for
Fixed-Price Architect-Fixed-Price Architect-
Engineer Contracts.Engineer Contracts. 32.908(a)32.908(a) C Yes IC Yes I AA

FEDERAL ACQUISITION REGULATION (FAR) 52-340



FAC 90-43 DECEMBER 20, 1996

PROVISION OR CLAUSE

I PRINCIPLE  TYPE AND/OR PVRPOSE OF CONTRACT 1
P

PRESCRIBED OR IBR VCF FP CR FP CR FP CR FP CR T & M  LMV COM DDR A&E FAC IND TRN SAP VTL CL
IN C SUP SUP R&D R&D SVC SVC CON CON LH SW DEL !SVC

52.236-2  1 Specifications and
Drawings for Construction 36.521 C Yes A A 0

Alternate I 36.521 C Yes A A 0

Alternate II 36.521 C Yes A A 0

52.236-22  Design Within Funding
Limitations. 36.609-  1 (c) C Yes A 0

52.236-23  Responsibility of the
Architect-Engineer
Contractor. 36.609-2(b) C Yes A

52.236-24  Work Oversight in
Architect-Engineer Contracts. 36.609-3 C Yes A

52.236-25  Requirements for
Registration of Designers. . 36.609-4 C Yes A

52.236-26  Preconstruction
Conference. 36.522 C Yes I A A

52.236-27  Site Visit 36.523 P Yes L A A
(Construction). I

52.237-  1 Site Visit. 37.11  O(a) P Yes L A A A A A A A A A A A A A A

52.237-2  Protection of
Government Buildings,
Equipment, and Vegetation. 37.110(b) C Yes 3 A A A A A A A A A A A A A A

~52.237-3 Continuity of Services. 37.110(c) C Yes I 0 0 0
I I

t

52.237-4  Payment by Government 4
to Contractor. 37.304(a) C Yes I A A

II
Alternate I 37.304(a) C Yes I A A, \

FEDERAL ACQUISITION REGULATION (FAR) 52-343



FAC 90-43 DECEMBER 20, 1996

PROVISION OR CLAUSE

I PRINCIPLE TYPE AND/OR PURPOSE  OF CONTRACT 1
P

PRESCRIBED O R  IBR VCF FP CR FP CR FP CR FP CR T & M  LMV COM DDR A&E FAC IND l?RN SAP VTL CI
IN C SUP SUP R&D R&D SVC SVC CON CON LH SVC DEL SVC

4
37.304(b)

52.237-5  Payment by Contractor
to Government. C Yes I

I

I

A A

A A

A A A A 0

I A A A A A A A A A A A

I A A A A A A A A A A A

I A A A A A A A A A A A

A A

0 R

0 R

0 R

0 R

0 R

-J
37.304(c)

52.237-6  Incremental Payment by
Contractor to Government. C Yes

Yes
52.237-7  Indemnification and

Medical Liabili  tv Insurance. 37.503 C

52.237-8  Restriction on Severance
Payments to Foreign
Nationals. 37.113-2(a) C Yes

52.237-9  Waiver of Limitation on
Severance Payments to
Foreign Nationals. C37.113-2(b) Yes

52.238-52.240  [Reserved1

39.10652.239-  1 Privacy or Security
Safeguards (See Note 4.)

C Y

52.241-1 Electric Service
Territory Compliance
Representation. 41.501(b) P No

52.241-2 Order of Precedence-
Utilities. C41.501(c)(l)

41.501(c)(2)

Yes

No
52.241-3 Scope of Duration of

Contract. C

52.241-4 Change in Class of
Service. C Yes41,501(c)(3)

Yes52.241-5 Contractor’s Facilities. C41.501(c)(4)

41.501(c)(5) C52.241-6 Service Provisions. No

FEDERAL ACQUISITION REGULATION (FAR) 52-344



FAC 90-32 OCTOBER 1, 1995

I PROVISION OR CLAUSE

I PRINCIPIZ  TYPE AND/OR PVRPOSE OF CONTRACT 1
P

PRESCRIBED OR IBR VCF FP CR FP CR FP CR FP CR T & M  LMV COM DDR A&E FAC IND TRN SAP VTL CI
IN C SUP SUP R&D R&D !3VC SVC CON CON LH SW! DEL SVC!

52.247-61  F.o.b. Origin-
Minimum Size of Shipments. 47.305-16(c)  c Yes F A A A A

52.247-62  Specific Quantities 47.305-16
Unknown. (d)(2) C No F A A A A .

52.247-63  Preference for U.S.-
Flag Air Carriers. 47.405 C Yes I A A A A A A A A A A A A A A A A A

52.247-64  Preference for Privately
Owned U.S.-Flag Commercial
Vessels. 47.507(a) C Yes I A A A A A A A A A A A A A A A A -

Alternate I 47.507(b) C Yes I A A A A A A A A A A A A A A A A

Alternate II 47.507(c)  c - I A A

52.247-65  F.o.b. Origin, Prepaid
Freight-Small Package
Shipments. 47.303-17 C Yes F A A A A

52.247-66  Returnable Cylinders. 47.305-17  C No I A A A A A .

52.24767  Submission of
Commercial Transportation
Bills to the General Services
Administration for Audit. 47.104-4(c)  C No I A A A A A A A A A A A A A

52.248-  1 Value Engineering. 48.201 C Yes I A A A A A A A A A A A A A A

Alternate I 48.201(c) C Yes I A A A A A A A A A AI A A A A

Alternate II 48.201 (d) C Yes I A A A A A A A A A A A A A A

Alternate III 48.201(e)(l)  C Yes I A A A A A A

52.248-2  Value Engineering
Program-Architect-
Engineer.

FEDERAL ACQUISITION REGULATION (FAR) (FAC 90-43)  52-357



PROVISION OR CLAUSE

I PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT c
P

PRESCRIBED OR IBR VCF  FP CR FP CR FP CR FP CR T & M  LMV COM DDR A&E FAC IND TRN SAP UTL CI
IN C SUP SUP R&D R&D SVC SVC CON CON LH SVC DEL SVC

52.248-3  Value Engineering-52.248-3  Value Engineering-
Construction.Construction. 48.20248.202 C YesC Yes A AA A

1;1;
Alternate IAlternate I 48.20248.202 C YesC Yes A AA A

52.249-1 Termination for52.249-1 Termination for II
Convenience of theConvenience of the
Government (Fixed-Price)Government (Fixed-Price)
(Short Form).(Short Form). 49.502(a)(  1)49.502(a)(  1) C Yes I AC Yes I A AA AA A AA A AA A A A AA A A A

Alternate IAlternate I 49.502(a)(2)49.502(a)(2) C Yes IC Yes I AA

52.249-2  Termination for52.249-2  Termination for
Convenience of theConvenience of the 49.502(b)(l)(i)49.502(b)(l)(i)
Government (Fixed-Price).Government (Fixed-Price). C Yes I AC Yes I A AA AA A AA A A A  .AA A  .A

Alternate IAlternate I 49.502(b)(  l)(ii)49.502(b)(  l)(ii) C Yes IC Yes I AA

Alternate IIAlternate II 49.502(b)(l)(iii)  C  Y e s  I49.502(b)(l)(iii)  C  Y e s  I AA AA AA A AA A A AA A AA

Alternate IIIAlternate III 49.502(b)(l)(iii)  C  Y e s  I49.502(b)(l)(iii)  C  Y e s  I AA

52.249-3  Termination for Con-52.249-3  Termination for Con-
venience of the Governmentvenience of the Government
(Dismantling, Demolition, or(Dismantling, Demolition, or
Removal of Improvements).Removal of Improvements). 49.502(b)(2)49.502(b)(2) C Yes IC Yes I AA

Alternate IAlternate I 49.502(b)(2)49.502(b)(2) C Yes IC Yes I AA

52.249-4  Termination for Con-52.249-4  Termination for Con-
venience of the Governmentvenience of the Government
(Services) (Short Form).(Services) (Short Form). 49.502(c)49.502(c) C Yes IC Yes I AA A A-A A-

52.249-5  Termination for52.249-5  Termination for
Convenience of theConvenience of the
Government (Educational andGovernment (Educational and
Other Nonprofit Institutions).Other Nonprofit Institutions). 49.502(d)49.502(d) C Yes IC Yes I A AA A AA
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53.301-  S F 1421,  Performance
1421 Evaluation (Architect-Engineer).
53.301-  S F 1423,  Inventory Verification
1423 Survey.
53.301-  S F 1424,  Inventory Disposal
1424 Report.
53.301-  S F 1426,  Inventory Schedule A
1426 (Metals in Mill Product Form).
53.301-  S F 1427,  Inventory Schedule A
1427 - Continuation Sheet (Metals in Mill

Product Form).
53.301-1428 SF 1428,  Inventory Schedule B.
53.301-
1429
53.301.
1430
53.301-
1431
53.301-
1432
53.301-
1433

53.301-
1434
53.301.
1435
53.301.
1436
53.301.
1437
53.301.
1438
53.301-
1439
53.301.
1440
53.301.
1442
53.301-
1443
53.301-
1444

53.301-
1445
53.301-
1446
53.301-
1447
53.301.
1448
53.301.
1449

SF 1429,  Inventory Schedule B
- Continuation Sheet.

SF 1430,  Inventory Schedule C
(Work-in-Process).

SF 1431,  Inventory Schedule C
- Continuation Sheet (Work-in-Process).

SF 1432,  Inventory Schedule D (Special
Tooling and Special Test Equipment).

SF 1433,  Inventory Schedule D-Continuation
Sheet (Special Tooling and Special Test
Equipment).

1419
53.302-
1419A
53.303-
DD-254
53.303-
DD-441
53.303-
WH-347

SF 1434,  Termination Inventory Schedule E
(Short Form For Use With SF 1438  Only).

SF 1435,  Settlement Proposal
(Inventory Basis).

SF 1436,  Settlement Proposal
(Total Cost Basis).

SF 1437,  Settlement Proposal
for Cost-Reimbursement Type Contracts.

SF 1438,  Settlement Proposal
(Short Form).

d \ A

FORMS AUTHORIZED FOR LOCAL
REPRODUCTION

SF LLL Disclosure of Lobbying Activities
SF LLL-A Continuation Sheet
SF 34 Annual Bid Bond
SF 35 Annual Performance Bond
SF 279 Federal Procurement Data System

Individual Contract Action Rep
SF 281

SF 1439,  Schedule of SF 294
Accounting Information. SF 295

SF 1440,  Application for Partial Payment. SF 1403

SF 1442,  Solicitation, Offer, and
Award (Construction, Alteration, or Repair).

SF 1443,  Contractor’s Request
for Progress Payment.

SF 1444,  Request for
Authorization of Additional Classification
and Rate.

SF 1445,  Labor Standards
Interview.

SF 1446,  Labor Standards
Investigation Summary Sheet.

SF 1447,  Solicitation/Contract.

SF 1404

SF 1405

SF 1406

SF 1407

SF 1408

SF 1448,  Proposal Cover Sheet (Cost or
Pricing Data Not Required)

SF 1449,  Solicitation/Contract/Order for
Commercial Items

SF 1411 Contract Pricing Proposal Cover Sheet (Cost or
Pricing Data Required)

SF 1415 Consent of Surety and Increase of Penalty
SF 1416 Payment Bond for Other than Construction

Contracts
SF 1418 Performance Bond for Other Than

Construction Contracts
SF 1423 Inventory Verification Survey

3
53.302-17  Optional Form 17,  Offer Label.

53.302-90 Optional Form 90, Release of Lien on Real
Property.

53.302-91 Optional Form 91, Release of Personal
Property from Escrow.

53.302-333  Optional Form 333, Procurement Integrity
Certification for Procurement Officials.

53.302-336  Optional Form 336, Continuation Sheet.
53.302-347  Optional Form 347, Order for Supplies or

Services.
53.302-348  Optional Form 348, Order for Supplies or

Services Schedule-Continuation.
53.302- Optional Form 1419,  Abstract of

Offers-Construction.
Optional Form 1419A,  Abstract of

Offers-Construction, Continuation Sheet.
Department of Defense DD Form 254,
Contract Security Classification Specification.
Department of Defense DD Form 441,

Security Agreement.
Department of Labor Form WH-347,

Pavroll (For Contractor’s Optional Use).

(FPDS)
OlTt

Federal Procurement Data System (FPDS)
Summary Contract Action Report ($25,000
or Less)

Subcontracting Report for Individual Contracts
Summary Subcontract Report
Preaward Survey of Prospective Contractor

(General)
Preaward Survey of Prospective Contractor -

Technical
Preaward Survey of Prospective Contractor -

Production
Preaward Survey of Prospective Contractor -

Quality Assurance
Preaward Survey of Prospective Contractor -

Financial Capability
Preaward Survey of Prospective Contractor -

Accounting System



SF 1424
SF 1426

SF 1427

SF 1429
SF 1430
SF 1431

SF 1432

SF 1433

SF 1434

Inventory Disposal Report
Inventory Schedule A (Metals in Mill Product

Form)
Inventory Schedule A - Continuation Sheet

(Metals in Mill Product Form)
Inventory Schedule B - Continuation Sheet
Inventory Schedule C (Work-in-Process)
Inventory Schedule C - Continuation Sheet

(Work-in-Process)
Inventory Schedule D (Special Tooling and

Special Test Equipment)
Inventory Schedule D - Continuation Sheet

(Special Tooling and Special Test
Equipment)

Termination Inventory Schedule E (Short Form
For Use With SF 1438  Only)

SF 1435
SF 1436
SF 1437

SF 1438
SF 1439
SF 1440
SF 1448

SF 1449

OF 90
OF91
OF 333

Settlement Proposal (Inventory Basis)
Settlement Proposal (Total Cost Basis)
Settlement Proposal for Cost-Reimbursement

Type Contracts
Settlement Proposal (Short Form)
Schedule of Accounting Information
Application for Partial Payment
Proposal Cover Sheet (Cost or Pricing Data

Not Required)
Solicitation/Contract/Order for Commercial

Items.
Release of Lien on Real Property
Release of Personal Property from Escrow
Procurement Integrity Certification for

Procurement Officials.
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PART 53-FORMS

53.000  Scope of part.
This part (a) prescribes standard forms (SF’s) and refer-

ences optional forms (OF’s) and agency-prescribed forms for
use in acquisition, (b)  contains requirements and information
generally applicable to the forms, and (c) illustrates the forms.

53.001  Definitions.
“Exception,” as used in this part, means an approved

departure from the established design, content, printing
specifications, or conditions for use of any standard form.

SUBPART 53.1-GENERAL

53.100  Scope of subpart.
This subpart contains requirements and information

generally applicable to the forms prescribed in this regula-
tion.

53.101 Requirements for use of forms.
The requirements for use of the forms prescribed or refer-

enced in this part are contained in Parts 1 through 52,  where
the subject matter applicable to each form is addressed. The
specific location of each requirement is identified in Subpart
53.2  and under “Forms” in the FAR Index.

53.102 Current editions.
The form prescriptions in Subpart 53.2  and the illustra-

tions in Subpart 53.3 contain current edition dates.
Contracting officers shall use the current editions unless
otherwise authorized under this regulation.

53.103 Exceptions.
Agencies shall not (a) alter a standard form prescribed

by this regulation, or (b)  use for the same purpose any form
other than the standard form prescribed by this regulation
without receiving in advance an exception to the form (see
41 CFR 201-45.510).

53.104  Overprinting.
Standard and optional forms (obtained as required by

53.107) may be overprinted with names, addresses, and
other uniform entries that are consistent with the purpose
of the form and that do not alter the form in any way.
Exception approval for overprinting is not needed.

53.105  Computer generation.
(a) Agencies may computer-generate the Standard and

Optional Forms prescribed in the FAR without exception
approval (see 53.103),  provided-

(1) The form is in an electronic format that complies
with Federal Information Processing Standard Number
161;  or

(2) There is no change to the name, content, or
sequence of the data elements, and the form carries the
Standard or Optional Form number and edition date.
(b)  The forms prescribed by this Part may be computer

generated by the public. Unless prohibited by agency regu-
lations, forms prescribed by agency FAR supplements may
also be computer generated by the public. Computer gen-
erated forms shall either comply with Federal Information
Processing Standard Number 161  or shall retain the name,
content, or sequence of the data elements, and shall carry
the Standard or Optional Form or agency number and edi-
tion date (see 53.111).

53.106  Special construction and printing.
Contracting offices may request exceptions (see 53.103)

to standard forms for special construction and printing.
Examples of common exceptions are as follows:

53.107  Obtaining forms.
(a) Executive agencies shall obtain standard and

optional forms from the General Services Administration
(GSA) by using GSA Supply Catalog - Office Products
(see 41 CFR 101-26.302).  Standard forms adapted for com-
puter preparation (see 53.105)  or with special construction
and printing (see 53.106)  that are not available from GSA
may be ordered directly from the Government Printing
Office (GPO).

(b)  Contractors and other parties may obtain standard
and optional forms from the Superintendent of Documents,
GPO, Washington, DC 20402.  Standard and optional forms
not available from the Superintendent of Documents may
be obtained from the prescribing agency.

(c) Agency forms may be obtained from the prescribing
agency.

53.108  Recommendations concerning forms.
Users of this regulation may recommend new forms or

the revision, elimination, or consolidation of the forms pre-
scribed or referenced in this regulation. Recommendations
from within an executive agency shall be submitted to the
cognizant council in accordance with agency procedures.
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Recommendations from other than executive agencies
should be submitted directly to the FAR Secretariat.

53.109  Forms prescribed by other regulations.
Certain forms referred to in Subpart 53.2  are prescribed

in other regulations and are specified by the FAR for use in
acquisition. For each of these forms, the prescribing agency
is identified by means of a parenthetical notation after the
form number. For example, SF 1165,  which is prescribed
by the General Accounting Office (GAO), is identified as
SF 1165  (GAO).

53.110  Continuation sheets.
Except as may be otherwise indicated in the FAR, all

standard forms prescribed by the FAR may be continued on
(a) plain paper of similar specification, or (b)  specially con-
structed continuation sheets (e.g., OF 336).  Continuation
sheets shall be annotated in the upper right-hand corner
with the reference number of the document being contin-
ued and the serial page number.

* 53.111  Contract clause.
Contracting officers shall insert the clause at 52.253-1,

Computer Generated Forms, in solicitations and contracts
that require the contractor to submit data on Standard or
Optional Forms prescribed by this regulation; and, unless
prohibited by agency regulations, forms prescribed by
agency supplements.

SUBPART 53.2-PRESCRIPTION  OF FORMS

53.200  Scope of subpart.
This subpart prescribes standard forms and references

optional forms and agency-prescribed forms for use in
acquisition. Consistent with the approach used in Subpart
52.2, this subpart is arranged by subject matter, in the
same order as, and keyed to, the parts of the FAR in
which the form usage requirements are addressed. For
example, forms addressed in FAR Part 14, Sealed
Bidding, are treated in this subpart in section 53.214,
Sealed Bidding; forms addressed in FAR Part 43,
Contract Modifications, are treated in this subpart in sec-
tion 53.243,  Contract modifications. The following exam-
ple illustrates how the subjects are keyed to the parts in
which they are addressed:

53  243  Contract Modifications (SF 30).A

SECTION (KEYED TO FAR PART
CONTAINING SUBJECT MATTER:
USAGE REQUIREMENTS FOR SF 30
ARE ADDRESSED IN PART 43,
CONTRACT MODIFICATIONS)

PART AND SUBPART (INVARIABLE)

53-2

53.201  Federal acquisition system.

53.201-l  Contracting authority and responsibilities (SF
1402).
SF I402 (10/83),  Certificate of Appointment. SF 1402  is

prescribed for use in appointing contracting officers, as
specified in 1.603-3.

53.202  Reserved

53.203  Improper business practices and personal
conflicts of interest.
OF 333 (REV: 10/92),  Procurement  Integri ty

Certification for Procurement Officials. OF 333 is pre-
scribed for use, as specified in 3.104-12(a)(3).  OF 333  is
authorized for local reproduction and a copy is furnished
for this purpose in Part 53 of the looseleaf edition of the
FAR.

53.204  Administrative matters.

53.204-l  Safeguarding classified information within
industry (DD Form 254,  DD  Form 441).
The following forms, which are prescribed by the

Department of Defense, shall be used by agencies covered
by the Defense Industrial Security Program if contractor
access to classified information is required, as specified in
Subpart 4.4  and the clause at 52.204-2:

(a) DD Form 254 (Department of Defense (DOD)),
Contract Security Classification Specification. (See
4.403(c)(l).)

(b) DD Form 441  (DOD), Security Agreement. (See
paragraph (b)  of the clause at 52.204-2.)

53.204-2  Contract reporting.
The following forms are prescribed for use by executive

agencies in reporting contract actions, as specified in
4.602(c):

(a) SF 279 (REK  5/96), Federal Procurement Data 1
System (FPDS) - Individual Contract Action Report. (See
4.602(c).)

(b) SF 281  (REV S/96), Federal Procurement Data 1
System (FPDS)  - Summary Contract Action Report
($25,000  or Less). (See 4.602(c).)

53.205  Publicizing contract actions.

53.205-l  Paid advertisements.
SF 1449, prescribed in 53.212,  shall be used to

place orders for paid advertisements as specified in.
5.503.

53.206  - 53.208 [Reserved]

53.209  Contractor qualifications.



PART53-FORhdS 53.214

53.209-l  Responsible prospective contractors.
The following forms are prescribed for use in conduct-

ing preaward surveys of prospective contractors, as speci-
fied in 9.106-1,  9.106-2,  and 9.106-4.

( a )  SF 1403  (REV  9/88),  Preaward  Survey  of
Prospective Contractor (General). SF 1403  is authorized
for local reproduction and a copy is furnished for this pur-
pose in Part 53 of the looseleaf edition of the FAR.

(b) SF 1404  (REV. 9/88),  Preaward  Survey of
Prospective Contractor - Technical. SF 1404  is authorized
for local reproduction and a copy is furnished for this pur-
pose in Part 53 of the looseleaf edition of the FAR.

(c) SF 1405  (REV. 9/88),  Preaward  Survey of
Prospective Contractor - Production. SF 1405  is autho-
rized for local reproduction and a copy is furnished for this
purpose in Part 53 of the looseleaf edition of the FAR.

(d) SF 1406  (REV.  9/88),  Preaward  Survey  of
Prospective Contractor - Quality Assurance. SF 1406  is
authorized for local reproduction and a copy is furnished for
this purpose in Part 53 of the looseleaf edition of the FAR.

(e) S F  1407  (REL? 9/88),  Preaward  S u r v e y  of
Prospective Contractor - Financial Capability. SF 1407  is
authorized for local reproduction and a copy is furnished for
this purpose in Part 53 of the looseleaf edition of the FAR.

(f) SF 1408  (REV.  9/88),  Preaward  Survey  of
Prospective Contractor - Accounting System. SF 1408  is
authorized for IQcal reproduction and a copy is furnished for
this purpose in Part 53 of the looseleaf edition of the FAR.

53.210  -53.211  [Reserved]

53.212  Acquisition of commercial items.
SF 1449  (1 O/95),  Solicitation/Contract/Order for

Commercial Items. SF 1449  is prescribed for use in solicita-
tions and contracts for commercial items. Agencies may
prescribe additional detailed instructions for use of the form.

. .

53.213 Simplified acquisition procedures (SF’s 18, 30,
44,1165,1449,  and OF’s 336,347,348).
The following forms are prescribed as stated in this sec-

tion for use in simplified acquisition procedures, orders
under existing contracts or agreements, and orders from
required sources of supplies and services:

(a) SF 18 (REV 6/95),  Request for Quotations, or SF
1449, (1 O/9.5  Ed.) Solicitation/Contract/Order for
Commercial Items. SF 18 prescribed in 53.215-1  (a) or SF
1449  prescribed in 53.212  (or approved agency forms/auto-
mated formats) shall be used in obtaining price, cost, delivery,
and related information from suppliers as specified in 13.107.

(b) SF 30 (REV 10/83), Amendment of Solicitation/
Modification of Contract.. SF 30,  prescribed in 53.243,  may be
used for modifying purchase orders, as specified in 13.503(b).

(c) SF 44 (REV 10/83),  Purchase Order Invoice
Voucher. SF 44 is prescribed for use in simplified acquisi-
tion procedures, as specified in 13.505(b).

(d) SF 1165  (6183  Ed.), Receipt for Cash-Subvoucher.
SF 1165  (GAO) may be used for imprest fund purchases,
as specified in 13.404(e).

(e) OF 336 (4186  Ed.), Continuation Sheet. OF 336,
prescribed in 53.214(h),  may be used as a continuation
sheet in solicitations, as specified in 13.107(c).

(f) SF 1449,  (IO/95  Ed) SolicitatiorKontractiOrder  for
Commercial Items prescribed in 53.212, OF 347 (REV
6/95),  Order for Supplies or Services, and OF 348  (lo/83
Ed.) ,  Order for Supplies  or  Services-Schedule
Continuation. SF 1449,  OF’s 347 and 348 (or approved
agency forms/automated formats) may be used as follows:

(1) To accomplish acquisitions under simplified
acquisition procedures, as specified in 13.505.

(2)  To establish blanket purchase agreements
(BPA’s),  as specified in 13.202,  and to make purchases
under BPA’s,  as specified in 13.204(e).

(3)  To issue orders under basic ordering agreements,
as specified in 16.703(d)(2)(i).

(4) As otherwise specified in this chapter (e.g., see
5.503(a)(2),  8.405-2,  36.701(c),  and 51.102(e)(3)(ii)).

53.214  Sealed bidding.
The following forms are prescribed for use in contract-

ing by sealed bidding (except for construction and archi-
tect-engineer services):

(a) SF 26, Award/Contract. SF 26, prescribed in
53.215-1(b),  shall be used in awarding sealed bid contracts
for supplies or services in which bids were obtained on SF 33,
Solicitation, Offer, and Award, as specified in 14.408-l(d)(  1).
Pending issuance of a new edition of the form, the reference in
“block 1” should be amended to read “15 CFR 700”.

(b)  SF 30,  Amendment of Solicitation/Modification of
Contract. SF 30,  prescribed in 53.243,  shall be used in amend-
ing invitations for bids, as specified in 14.208(a).

(c) SF 33 (REK 4/85),  Solicitation, Offer  and Award. SF 33
is prescribed for use in soliciting bids for supplies or services
and for awarding the contracts that result from the bids, as
specified in 14.201-2(a)(l),  unless award is accomplished by
SF 26.  Pending issuance of a new edition of the form, the ref-
erence in “block 1” should be amended to read “15 CFR 700”.

(d) SF 1447 (5/88),  Solicitation/Contract. SF 1447,  pre-
scribed in 53.215-1(g),  shall be used in soliciting supplies or
services and for awarding contracts that result from the bids. It
shall be used when the simplified contract format is used (see
14.201-9)  and may be used in place of the SF 26 or SF 33 with
other solicitations and awards. Agencies may prescribe addi-
tional detailed instructions for use of the form.

(e) SF 129  (REV 10/83),  Sqlicitation  Mailing List
Application. SF 129  is prescribed for use in establishing and
maintaining lists of potential sources, as specified in 14.205-
1(4

(f!) SF 1409  (REV  9/88), Abstract of Offers, and SF 1410
(9/88), Abstract of Offers-Continuation. SF 1409  and SF 1410
are prescribed for use in recording bids, as specified in 14.403(a).
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(g) OF 17  (REV 12/93),  Offer Label. OF 17 may be fur-

nished with each invitation for bids to facilitate identification
and handling of bids, as specified in 14.202-3(b).

(h) OF 336  (REV 3/86),  Continuation Sheet. OF 336
may be used as a continuation sheet in solicitations, as speci-
fied in 14.201-2(b).

53.215 Contracting by negotiation.

53.215-l Solicitation and receipt of proposals and
quotations.
The following forms are prescribed, as stated below, for use

in contracting by negotiation (except for construction, architect-
engineer services, or acquisitions made using simplified acqui-
sition procedures):

(a) SF 18 (REV 6/95),  Request For Quotations. SF 18 is
prescribed for use in obtaining price, cost, delivery, and related
information from suppliers for negotiated acquisitions, as spec-
ified in 15.406-2(a)(2).

(b) SF 26  (REV 4/85),  Award/Contract. SF 26 is prescribed
for use in entering into negotiated contracts in which the signa-
ture of both parties on a single document is appropriate, as
specified in 15.414(b).

.(c)  SF 30,  Amendment of Solicitation/Modification of
Contract. SF 30, prescribed in 53.243,  shall be used for
amending requests for proposals, and may be used for amend-
ing requests for quotations, as specified in 15.410.

(d) SF 33,  Solicitation; Offel;  and Award. SF 33,  prescribed
in 53.214(c),  shall be used in connection with the solicitation
and award of negotiated contracts. Award of such contracts
may be made by either SF 33 or SF 26,  as specified in 15.406-

’l(b) and 15.414.
(e) OF 336,  Continuation Sheet. OF 336,  prescribed ‘in

53.214(h),  may be used as a continuation sheet in solicitations,
as specified in 15.406-2(b).

(f) SF 129,  Solicitation Mailing List Application. SF 129,
prescribed in 53.214(e),  shall be used in establishing and main-
taining lists of potential sources, as specified in 14.205-1(d).

(g) SF 1447,  Solicitation/Contract.  SF 1447  is prescribed for
use in soliciting offers for supplies or services and for awarding
contracts that result from the offers. It shall be used in connec-
tion with solicitations and contracts which use the simplified
contract format (see 15.416)  and may be used in place of the SF
26 or SF 33 with other solicitations (see 15.414(c)).  Agencies
may prescribe additional detailed instructions for use of the form.

(h) OF 17  (REV 12/93),  Offer Label. OF 17 may be fur-
nished with each request for proposals to facilitate identifica-
tion and handling of proposals, as specified in 15.408(e).

53.215-2  Price negotiation (SF’s 1411  and 1448).
The following standard forms are prescribed for use in con-

nection with requirements for obtaining cost or pricing data or
information other than cost or pricing data from offerors or
contractors, as specified in 15.804:

(a) SF 1411  (REV. 10/95),  Contract Pricing Proposal

53-4

Cover Sheet (Cost or Pricing Data Required). (See 15.804-
6(b)(l).)  SF 1411  is authorized for local reproduction and a
copy is furnished for this purpose in Part 53 of the loose-leaf
edition of the FAR.

(b) SF 1448  (10/95), Proposal Cover Sheet (Cost or
Pricing Data Not Required). (See 15.804-6(b)(2).)  SF 1448  is
authorized for local reproduction and a copy is furnished for
this purpose in Part 53  of the loose-leaf edition of the FAR.

53.216 Qpes of contracts.

53.216-l Delivery orders and orders under basic
ordering agreements (OF 347).
OF 347,  Orderfor  Supplies or Services. OF 347,  prescribed

in 53.213(f),  (or an approved agency form) may be used to
place orders under indefinite delivery contracts and basic order-
ing agreements, as specified in 16.703(d)(2)(i).

53.217  - 53.218 [Reserved]

53.219  Small business programs.
The following standard forms are prescribed for use in

reporting small, small disadvantaged and women-owned small
business subcontracting data, as specified in Part 19:

(a) SF 294  (REV 10/96), Subcontracting Report for 1
Individual Contracts. (See 19.704(a)(5).)

(b) SF 295 (REV 10/96),  Summary Subcontract Report. 1
(See 19.704(a)(5).)  SF 295  is authorized for local reproduction
and a copy is furnished for this purpose in Part 53 of the loose-
leaf edition of the FAR.

53.220  - 53.221 [Reserved]

53.222 Application of labor laws to Government
acquisitions (SF’s 99, 308, 1093, 1413,  1444, 1445,
1446,  WH-347).
The following forms are prescribed as stated below, for

use in connection with the application of labor laws:
(a) Reserved.
(b) SF 99 (DOL),  Notice of Award of Contract.
(c) SF 308  (DOL) (5/85),  Request for Determination

and Response to Request. (See 22.404-3(a)  and (b).)
(d) SF 1093  (GAO) (10/71),  Schedule of With-

holdings under the Davis-Bacon Act and/or the Contract
Work Hours and Safety Standards Act. (See 22.406.
gww

( >e S F  1413 ( R E V  6/89),  S t a t e m e n t  a n d
Acknowledgment. SF 1413  is prescribed for use in obtaining
contractor ackn.owledgment  of inclusion of required clauses
in subcontracts, as specified in 22.406-5.  Pending issuance of
a new edition of the form, the “prescribed by” reference at the
bottom right of the form is revised to read “53.222(e)“.

(f) SF 1444 (10/87),  Request for Authorization of
Additional Classification and Rate. (See 22.406-3(a)  and
22.1019.)
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FEDERAL PROCUREMENT DATA SYSTEM (FPDS)
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20e~;Jd~~E””

tmr 1211l-i
2 1. RESERVED 22. COUNTRY OF 23. SYNoPSls OF PROCUREMENT
FOR FPDS /mu MANUFACTURE
122- 123 /flB lG% /ma

PRUXF A’,ARD
24. TYPE OF CONTRACT OR MODIFICATION (AIU 127) H
A.  Rxod-f’rko  tbdatorminadon  S. Cost- No ha

r ‘J.  Ffxod-Price
124 1265 K. Rxad-Rice with Econondc

T.  Cost-Sha&q

A .  synopd2adpdcartoawud
u. cod-Plus-Rxed-Fee

Y-Ye* Price Adjwtmant v. cwt-Pluclncentiw
N-NO B. Not synopsized duo to urgency

C. Not aynopakod for other mm
L. Rx&PficekIcetlthm Y. Tlmo and Matetislr
R. Cost-PlueAwad-Faa 2. L@borHouf

26. CKX APPLIcABll.llY  (/br 12&u 26. SOLICITATION PfUXXDURES (Conplate  on/) t ltun  26 - Aj (Am. 129)

A .  ClCA&~plkabb A .  MandOpenckmlpmh-saabdeid E. BaJciirwmh K. Set-Ad*
8. Purc~~~U&&iS~fkd *. wtize- k Mgip~wip~odub

L*

c. %t!%v”^‘- c- Elifszr---
H: RB~
J. bm

0. bClCA 0. A&i&t-E&mar

27. AUTHORITY FOR OTHER THAN RlLL AND OPEN COMpETmoN
(conpkte  on& ff ham 26 - U f&u lm

28. NUMBER OF OFFERS
RECEIVED (Conpkte  on& II

itam 2s - Al tmr 131*
29. EXTENT COMPETED

mm. 1321 b

A .  Unlquosowc~ 3.
B. Folkwsn  Contract
C. UnwKcited RewmhPropoul
F ~Bynt~Data Right8

[.
.

F: Standardization If.-
0. onlyonesource-other
H. Umencv k

A. 1
8. 2-6
c. 610
0. 11-16

F :Ei
0: &so

A .  CompetdActbn
B. Not Availabb for

c-v-
c. Fpb~tocotnpettld

0. Not Cvmpeted

3O.lYPEOF CONTRACTOR (ha 13~Y
3 1. WOMEN-OWNED

BUSINESS
Iha 134

A.  Small Dkadvantaged  Buainoa J. State/Lard Qovt - HorpWd
B. Other Sn~eIl Budnan K. otlwr  staa0d  t30-
c. LafgeBudnerr
0. JWOD Nonprofit Agency ii. FifG!siz-
E. Nonprofit Educational

F ~:?!?kvitJ
u. !Yitt%g:& conego/

. UworMlnOft&*

32. PREFERENCE PROGRAM (pbt. f36I

33. SUBCONTRACTING PLAN
Sm4 Di&van1~ad, wd Woman-
Owned Snwl  bdned fbbr

A .  Requlmd
B. Not Fbquked

ii-  is!L!vyM
E. Not Subject to Walh

c: sentlcocantractAct
Heaky, Sewko Con-
tract, or Davio-Bacon

0. Davi&acon  Act

COMPLlTlON DATE (2 drbh

. I

37. COMMON PARENT’S NAME (Pbr ISI-18yw 38. COMMON PARENT’S TIN
/Cbr f81-  18Sj

39 RESERVED FOR FPDS 40. RESERVED FOR FPDS (hr lS4j 41. RESERVED FOR FPDS 195 199)

SMALL BUSINESS COMPETITIKNESS DEMONSTRATION PROORAM f~hk to AQR DOD. DOE, DO& DOE EPA.  QSA,  HHS. NASA, l d VN
42 DEMONSTRA
TION  TEST PRO-
GRAM /ATM. 2001

43. EMERGINQ 44.  EMEROlNa  SMW
BuslNLss  RESERVE
AWAR m m .  2021

46. S&i OF SMALL B&ESS f/ha 2m

NUMBER OF EMPLOYEES OR AVERAGE ANNUAL GROSS REVENUE

Y - Yes Y - Yes
N - No N - No

48. RESERVED FOR FPDS /I%& 2oC2ljll

2 K&r
Y - Ysr
N - No

;I ;a- ;tic&

E: 50&O
F. 7Sl-1.000
0. ovu l.ooo

47. OPTIONAL REPORTED DATA ELEMENTS (cba 214 I

M. 1 .ooO.OOO or Lo-
N. l,OCKI.DOl  - 2.ODO.000
P. 2.ooo.001-  3.soo.ooo
R. 3,500.001- 6,ooo.ooo
s. 5.ooo.001 - 10.ooo.ooo
T.  lO,OOO.OOl  - 17,000,000
2. Ov8r 17,000,UXl

48. FOR AQENCY INTEFINAL USE

a. TYPED NAME
49. CONTRACTINO OFFICER OR REPRESENTATIVE

b. SIGNATURE c. TELEPHONE d. DATE SUBMIlTED (YYMMDDI

AUTHORQED FOR LOCAL REPROUJCTION
Praacf0od by OSA-FAR 148 m 53.20C2la)
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FAC 9043 DECEMBER 20,1996

PART 53-FORMS 53.301-281

FEDERAL PROCUREMENT DATA SYSTEM (FPDS)
SUMMARY CONTRACT ACTION REPORT ($25,000 OR LESS)

(Dollars in thousands, rounded to the nearest thousand) I

INTERAGENCY REPORT
CONTROL NUMBER

0208-GSA-W

CIVILIAN AGENCIES
I

DEPARTMENT OF DEFENSE7

Net dollars and number of actions where anticipated
value of instrument is $25,000 or less.

Net dollars and number of actions where amount
obligated on action is $25,000 or less.

a. REPORT PERIOD b. REPORT TYPE (‘one) c. ~R-WG A~~~ CODE /f/ps 95.
w QTR

PART I - PRIME CONTRACT ACTIONS OF $25.000 OR LESS
I--- - -----

NET DOLLAR AMOUNTSI
NumberPROCUREMENT METHOD of Small Domestic

Business
Large

Business
Actions

Outside U.S./

(a)L
1.  Tariff or Regulated

Acquisitions

2. Contract for Foreign Gov-
ernment of International
Organization

NEW AWARDS 3. Purchases Using Simplified
A N D Acquisition Procedures

MODIFICATIONS 4. Orders - GSA Schedules
Only

5. Orders - Other Federal
Schedules

6. All Other Orders
b

7. Other Procurement
Methods

I
8. TOTAL NEW AWARDS

AND MODiFKATlONS

I 9. Competed

COMPETITION 1 O.Not Competed

11 .Not Available for
Competition

fhcludes both new awads and modificationsl
PREfERENcE  PROGRAMS TYPE Of  CONTRACTOR

CATEGORY Number $ Actions T~t:lL~’
b)

CATEGORY Number paf  Actions T~t:Et
lb)I I

13. Small Business Set-Aside

14. Small Disadvantaged
Business Set-Aside

16. Small Business

17. Small Disadvantaged
Business

18. Women-Owned Small
Business

15. 8(a) Contract Award

I

19. JWOD Nonprofit Agency
20. HBCU/MI

g. PERSON SUBWl-i=lNG  REPORT
NAME SIGNATURE TElEPHONE ‘DATE SUBMI?TED

L
AREA CODE NUMBER

AUTHORIZED FOR LOCAL REPRO DUCTION
Previous edition not usable

I I I I

STANDARD FORM 281 (REV. 5-96)
Prescribed by GSA-FAR (48  CFR) 53.204-2(b)
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PART 53-FORMS

FAC  9043 DECEMBER 20,1996

53.301-294

SUBCONTRACTING REPORT FOR iNDlVlDUAL WNTRACTS OMB No.: 9000-0006
(See ihStuci~om  on reverse) Expires: OZZl I,08

Public reporting burden for this collection of information is estimated to average 3 hours per response, rnc!uair.g the me for
reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and czmpietlng and reviewing
the collection of information. Send comments regarding this burden estimate or any other aspect of this c3lletion  Df information,
inciuding suggestions for reducing this burden, to the FAR Secretariat (MVR), Federal Acquisition Policy Division, GSA, Washington,
DC 20405.

I 1. CORPORATiON.  COMPANY OR SU60IVISlON  COVERED 3. DATE SU8Ml77ED

a. COMPANY NAME

b. STREET AOORESS

c. CITY d. STATE e. ZIP COOE

2. CONTFtACTOR lOE?UTlRCATlON  NUMBER

6. ADMINISTERING ACTIVITY lpIeuse check uooiicah’e  box1

ARMY GSA NASA
NAVY DOE El OTHER FEDERAL AGEM?  :‘S~eufyJ

AIR FORCE DEFENSE LOGiSTKS  AGENCY

7. REPORT SU8MllTED AS (Check one and provide appropfiare numbed I 8. AGENCY OR CONTRACTOR ~WAi3DfNG  ZN7RACT

c l
PRIME CONTRACT NUMBER a. AGEEICY’S  OR CONTRACTOR’S NAME

PRIME CONTRACTOR 1
cl

SU8CONTRACT  NUMBER b. STREET AOORESS
SUBCONTRACTOR

I

9. OOLLARS AN0  PERCaTAGES  IN THE FOLLOWING BLOCKS:

00 INCLUOE  lNOlRECT  COSTS 00 NOT INCLUOE  INOIAECT  COSTS

I

c. CITV

SUBC0NTRACT AWARDS

TYPE I CURRENT GOAL 1 ACTUAL CUMU~TIVE- -. -

1 Oa. SMALL BUSINESS CONCERNS Ilncfude SOS, WOSB,
HBCiMW fDollar Amount and &/cent of 10~)

1 W H O L E  D O L L A R S  1 PERCENT W H O L E  D O L L A R S  1 PERCEI’IT

I
1

7 Ob. LARGE BUSINESS CONCERNS (Dollar Amount and Percent ’
of IOC.)

1 Oc. TOTAL Bum of 7Oa and 706.)
I I i

11. SMALL DlSADVANTkGED  (SD81 CONCERNS flnchde
ffBCV/W /Doi/af Amount and Percent of Y0c.I

12. WOMEN-OWNED SMALL BUSINESS (WOS8) CONCERTJS t

(Dollar Amount and Percent of I0c.I L (
13. REMARKS

14a. NAME OF lNOlVlOUAL  AOMINISTERI~UG  SUBCONTRACTING RAN t 1Sb. TELEWCNE  NUMSE.‘l

AUTHORlZED FOR LOCAL FWROOUCTION
Previous edition is not usable

AREA COOE NUMBER

STANOARD FORM 224 \RE’d. IO-961
Prescribed  by GSA-FAR (48 c-1 53.2 19(a)

53-8 1



FAC 90-43 DECEMBER 20,1996

53.3011294 FEDERAL ACQUISITION  REGULATION (FAR)

1. Thi8  report is not  rsqtired  from smail bu8imW*

2. This report is not required For commercial products For which a
company-wide annual pian  (i.e., a Commorcid Products Ran)  has been
approved, nor from large businesses in the Oepartment  of Defense (0001
Test Program for Negotiation of Comprehentive  Subcon~cting  Plarrrr.
The Summary Subcon,uact  Report (SF 295)  is required for contractors
operating under one of’these  two conditions and should be submitted to
the Government in accordanc8  with the instructions on that form.

3. T h i s  f o r m colleczs subcontract a w a r d  d a t a  f r o m  p r i m e
con tractorsisubcon  tractors that: (a) hoid one or more contracts over
$500,000  (over $1 ,OOO,OOC  for construction of a public facility): and (b)
are required to report subcontracts awarded to Smail  Business (Sal,
Small  Disadvantaged Business (SOB),  and Women-Owned Small  Susiness
(WOS8)  concerns under a subcontracting pian.  For the Oepartment  of
Defense (DOD) ,  the  Nat ional  Aeronauacs  and Space Adminis t ra t ion
(NASA), and the Coast Guard. this form aiso coilects  subcontract award
data for Hiszoricaily  Black Colleges and Universities (HBCUs)  and Minority
Institutions (MIS).

4.  This report is required for each conuact  containing a subcontracting
plan and must be submitted to the administrative contracting officer
(AC81  or corrtracring  officer if no AC0  is assigned, semi-annually during
contract performance For the periods ended March 31 st and September
30th. A separate report  is required for euch  contract at mntract
compietion. Reports are due 30 days after the cjose  of each reporting
period unless  otherwise directed by the contracting officar.  Reports  are
required  when due,  regardless of whether  t iers has  been  any
subcontracting activity since  the  inc8ption  of the contract or Gnc*  the
previous raport

5. Oniy  subcontracts  invo lv ing  per formance  wi th in  the  U .S . .  i ts
possessions, Puerto  Rico, and the Trust Territory  of the Pacific Islands
shoutd  be incfuded  in this report,

6. Purchaser from a corporation, company, or subdivision that  is an
affii’ita  of the prims/subcontractor are not inciudsd  in this report.

7. S u b c o n t r a c t  a w a r d  d a t a  r e p o r t e d  o n  t h i s  F o r m  b y  p r i m e
contractors/subcontractors shall be limited to awards made to their
immediate subcontractors. Credit cannot be taken for awards made to
lower tier subcontractors.

S?%IFlC  1l’kTRUCTIONS

BLOCK  2: For the Contractor Identification Number, enter the nine-digit
Oata Universal Numbering System (DUNS) number that identifies the
specific contractor establish en t. If there is no OUNS number availble
that identifies the exact name and address entered in Block 1, contact
Dun and Bradstreet Information Services at l-8Oa333-0505  to get one
free of charge over the telephone, Be prepared to provide the foilowing
information: (1)  Company name; (2)  Company address: (3) Company
telephone  number: (4)  tine of business; (5) Chief executive officer/key
manager: (6) Date the  company was started:  (7) Number  of  people
employed  by the company; and; (8)  Company affiliation.

BlOCK 4: C h e c k  o n l y  o n e . Note that all subcontract award data
reported on this form represents activity sines  the inception of the
contract through the date indicated in this block.

BLOCK 5: Check whether this report i s  a “Regular,’ “Finai,’  and/or
“Revised” report. A  ‘Final”  r e p o r t  &ouid  b e  c h e c k e d  o n l y  i f  ths
contractor has corn&ted  the contract or subcantract  reported  in Block
7. A “Rev&d”  report is a change to a report  greviousjy  submitted for
the same period.

BlOCX 6: Identify the department or agency administering the majority
of subcontracting plans.

BLOCK 7: Indicate whether the reporting contractor is submitting this
report as a prime contractor or subcontractor and the prime conffact  Or
subcontract number.

BLOCK 8: Enter the name and address of the Federal department or
agency awarding the contract or the prime contractor awarding the
subcon  tract-

BLOCK 9: Check  the appropriate block to indicate whether indirect
costs are inciuded  in the dollar amounts in blocks IOa  through i 2. To
ensure comparability between the goal and actual columns, the contrac-

tar m a y  incfuda  indijct  c8sts  i n  tha  actual  chfnn  o n l y  i f  the
ubcontracdng pbn in&d+  indirect costs in the  goal.

8LOCK.S  10s through 7 2: Under “Current Goal,’ enter the dollar
and percant  goals in each category (S8,  SOB,  and, WOS8)  From the
subcontracting plan approved for this contract. (If the original
goals agreed upon at contract award have been revised as a result
of contract modifications, enter the original goals in Block 13.  The
amounts entered in Blocks 10a  through 12 should reflect the
mhsed  g o a l s . ) Un&r ‘ A c t u a l  Cumuiativs.’  e n t e r  actual
n&contract  achievements (do&w  and percent) from the incaption
of th contract through the date of the report shown in Block 4. In
cases where  ind i rect  costs are  included,  the  amounts  should
in&de  both direct awards and an appropriate prorated portion of
indirect a wards.

BLOCIC 1Oa: Report ail subcontracts awarded to S8s including
subcontracts  to  SOBS  and WOS8s.  For  DOO.  NASA.  and  Coast
Guard contracts,  in&de  mbcontracting  awards to HBCtls  and Ms.

BLOCX  1 Ob: Report ail subcontracts awarded to large businesses
(L&J).

BLOCK  10~: Repor t  on  th is  l ine  the  to ta l  o f  a l l  subcontracts
awarded under this contract (the  sum of iines 1 Oa and 1Obt.

BLOCKS  11 and 12: Each of these items is a subcategory of Block
1 Oa.  Note that in somr  cass  the  same dollars  may be reported in
both Block 11 and Block 12 (i.e., SDBs  owned by women).

BLOCX  11: Report all subcontracts awarded to SOBS Iinciuding
women-owned SO6s). F o r  000, N A S A ,  a n d  C o a s t  G u a r d
contracts, include subcontract awards to HBCUs  and MIS.

BLOCK 12: Report all subcontracts awarded to Women-Owned
firms (in&ding  SD& owned by women).

SLOCK 13: Enter a short narrative explanation if (a) SB. S08.  or
WOS8  accomplishments fail below  that which would be expected
using a straight-line projection of goais  through the period of
contract performance; or (b) if this is a final report, any one of the
three goals was not met.

SPECZAL  INSTRUCTIONS  FOR COMMERC¶AL  PROOUCTS  PLANS

DEnNrnONS

I. Commercia l  products  means products  so ld  in  substant ia l
quantities to the general public and/or industry at established
catalog or market prices.

2. Subcontract means a contract, purchase order, amendment, 01
other legal obligation executed by the prime
contractor/subcontractor calling for supplies or services required for
the performance of the original contract or subcontract.

3.  Direct Subcontract A wards are those that are identified with
the performance of one or more specific Government contract(s).

4. Indi rect  costs  are  thosa  which ,  because  of  incurrence  for
c o m m o n  o r  j o i n t  pufposes, are not identified with specific
Government contracts; these awards are related to Government
contract performance but remain for ailocation  after direct awards
have been determined and  ident i f i ed  to  speci f ic  Government
contracts.

DISTRI8UTlON  OF THIS REPORT

For the Awarding Agency or Contractor:

The original copy of this report should be provided to the
contracting officar  at the agency or contractor identified in Block  8.
For contracts with 000,  a copy should also be provided to the
Defense Logistics Agency (OLA)  at the cognizant Defense Contract
Management Area Operations (DCMAO)  office.

For the Small  Business Administration (SBA):

A copy of  th is  repor t  must  be  prov ided  to  the  cognizant
Commerical  M a r k e t  Repressntative  (CMR)  a &  t h e  t i m e  o f  a
compliance review. It is NOT necessary to mail the SF 294 to SW
unless  specifically requested  by the CMR.

STANDARD FORM 294 (REV.  10-96)  BACK
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FAC 90-43 DECEMBER 20,1996

PART 53-FORMS 53.301-295

SUMMARY SUBCON? RACT  REPORT
(See hstmctions on reverse)

0648 No.: 9000-0007
. Expires: 03/3 7 198

Public tsporting  burden for this  collection of information is estimated to average 13 hours par ras~onse,  induding  the time for reviewing instructlons,
searching existing data sourca8,  gathering and maintaining the data needed, and completing and reviewing the collection of information. Send
Comments  tagarding  this burden astirnate  or any other  aspect of this collection oi  information,  incfuding  suggestions for reducing this burden, to the FAR
Secretariat [MVR),  Federal Acquisition Policy Oivision,  GSA, Washington, DC 20405.

1. CORPQfWTlON.  COMPANY OR SUBOIVISION COVERED 3. DATE SU8Ml7TED

a. COMPANY NAME

b.  STREEI’  AOORESS 4.  REPORTING PERIOO:

c.  CllY Id.  STATE e. ZIP  COOE cl cl YEAR
OCT 1 - OCT 1 -
MAR 31 SEW=  30

2. CDNTFUCTOR  IDENTlFlCXnON  NUMBER

\
5. TYPE  OF REPORT

q REGULAR c l FNUAL c l REVISED

ARMY DEmSE  LOGISTICS AGENCY DOE

NAVY NASA E l OTHER FEDERAL AGEKY (Spe@)

AIR FQRCf GSA

8. NPf  OF PLAN

n PRIME CONTRACTOR 807-H cl INOlVlOUAt c l COMMERCIAL PROOUCTS

c l SUBCDNTRACTOR
IF PUN  IS A COMMERClAl.  mOOUCT  M.  SPECSM  THE PERCENTAGE OF THE
OOUARS  ON THIS  REPORT A7-lRISUTABLE  TO THIS  AGENCY.

9. CONTRACTOR’S MAJOR PROOL;STS  OR SERVlCE  LJNES

a

b

C

d

ClJMUtATlVE  FISCAL  Y E A R  S U B C O N T R A C T  A W A R D S
{#?8JWct CWmu/stiV~ f@f.W8S fOf repOrtin  p8tiOd  rit B/O& 4)

T Y P E
PERCENT

WHOLE DOLLARS (To nearest tenth
of a %I

1 Oa. SMALL BUSINESS  CONCERtdS (h&de SOS, WOS8, HBCU/MII
(Dollar Amount and Percent of I&./

lob. LARGE BUSINESS  CONCERFIS  (Dollar Amount and Percent of 7Oc.l

10~. TOTAL  (Sum of 7Oa and 706.)
I I

II. SMALL DISADVANTAGED (SOS) CONCERNS (Dollar Amount and Percent of 7Oc.l

12. WOMEN-OWNED SMALL BUSINESS (WOSB)  CONCERNS
(Dollar  Amount and Percent of 7Oc.j

73. HISTORICALLY BtACK COLLEGES AND UNNVERSITlES (HBCUI AND MINORITY
INSTITUTIONS (Ml) f/f applicablel  /‘Dollar Amount and Percent of 70c.I

14. REMARKS

15. CONTRACTOR’S OFFICIAL WHO ADMINISTERS SUBCONTRACTING PROGRAM
a. NAME b.  TITLE c, TELEPHONE NUMBER

AREA CODE NUMCER

16. CHIEF EXECLlTlVE  OFFICER

a. NAME c. SiGNATURE

AUTHORJZED  FOR LOCAL REPRODUCTION
Previous edition is not usable

S T A N D A R D  F O R M  2% ( R E V .  10-961
Prescribed by GSA - FAR (48 CFRI 53.21  %I
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FAC  9043 DECEMBER 20,1996

53.301-295 FEDERAL ACQUISITION REGULATION  (FAR)

GENERAL INs7Fwcll0Ns

7. Thh  report  h not  mquimd  fnom  smaY  businrsus.

2. Tlah form cdecta u&ontmct award Ph
contmctorhubcuntmctora  that: (a) hoM one or mocrl c$$acrs ‘,“,“, $600 000
(over $l,~.ooO for cons&u&on  of a public faciiiij: and (&a)  are requir& to
report  subcontracts  awarded to  Smal l  Businass (S8). Smail D isadvantaged
Business (SD6$,  and Womsn-Owned  Smail Business (WOS8) concerns under a
subcontracting plan. For the Department of Defensm  (DOD].  the Nacbnal
Aeronautics and Spaca Adrrinitirscbn  (NASA). and tha Coast Guard.  this form
aiaa  calbcts  s u b c o n t r a c t  award  d a t a  f o r  HissoricaUy  Bbck Calbgas  a n d
Universiths  (WC&i and Mbority  Inrtitutions  (Mid.

3. This rclport  mud bo suhitted  ami-annuse  (for the six months andad  March
37 d and the twsdva months  endad September 30th)  for contmcts  with the
Dopartmont  o f  Dsfenaa (DOD1  a n d  annually  ( f o r  tha twaiva  m o n t h s  anded
Saptambar 30th)  for conttcrt6  with civilian agenciss,  excaot for contract6  covered
by an appmvad Commsrcii  Products Plan (see spaciai  instructions in right-hand
column). Reports  am due  J) days after the  c)om  of arch  rsporxkg  period.

4. This report  may be submitted on a corporate, company, or subdivision (e.g.,
plant or division operating on a separate profit cantan  basis, unless othanrvisa
directed  by the agency  awarding the contract.

5. If a prima contractor/subcontractor is parforming  woric for more than one
faded agency, a mpsmta  mport  aha be submitted to each agency cavering  only
that ~gency’s  contracts. prwided at least one of that agency’s contracts is over
~500,ooO  (over $1.OOO.ooO  for construction of a public faciiity) and contain6  a
subcontracting plan. (Note that 000 is considerad  to ba a single agency; see
next instruction.)

6. For 000,  a conoofidated  report  thou&i be tubrnittad  for ail  contracts awarded
by rnilhary  d~pmmnentu’agmc#s  and/or ahcontract~  awarded by DO0 prime
contrsctoa However, Do0 contractors involved in con-n and related
maintananca  and repair must submit a separate report for each 000 component.

7. Ody  subcontracts in+ng psrformancu  within the U.S.. its po66assion6.
Puerto Rico, and tha  Test  Tenttory  of the Pacific ldands  shouM  be in&dad in
this rapart.

8. Purckaws fmrn a corpomtion,  company, or subdivision that is an affiiiata  of
the primelsarbcontractor  are not included  in this report.

9. Subcontract award daa reported on this four  by prime contractors/subcon-
tractors shall  be limited to awards made to their immediate subcontractors. Credit
cannot be taken for awards msde  to kW8r  tier subcorrttsctors.

10.  Ses  special  instrucrions  in right-hand coiumn  for Gxnmerciai  Products Plans.

SPECIFlC  INSTRUCTIONS

ROCK  2: For ms Contractor Identification Number, enter tha nine-digit Data
Universal Numbering Systarn  (DUNS) number that idantifias  the soacific contractor
aszablishment. If there is na DUNS number avaiibia that identifies the exact name
and address entered  in Block  1. contact Dun and Bradstreat Information San/ices
at 1-800-333-0505 to get one free of charge over  the teiaphone.  Ba prepared to
provide the following information: (1) Company name: (2) Company address; (31
Company telephone numb- (4) Line of business; (5)  Chief executive otficdkay
manager. (6) Oata the co-any was started: (7) Number of poop&  empioyad  by
the company: and; (8) Company  affiliation.

BLOCK  4: Check only one. Note that March 31 reprasants the six months from
Cctober 1 st and that September 30th represents the twelve  months from October
1 St. Enter the year of tha reporting period, (Le.. Mar

BLOCX  5: Check whether this rapoR is a “Ragular.’  ‘Final,” and/or ‘%&ad”
rapoct. A ‘Fmi’  report  Ehouki be checked oniy if the contractor has completed
ail the contracts containing a&contracting  pbns awaded  by the agency to which
k IS raportlrrg.  A ‘Ravkad’  raport  is a change to a report previoudy submitted for
the sama period.

BtOCX  6: Identify the department  or agency administering tha rnabm of
subcontracting plans.

BIOCX  7: This rapoct encompassas  all contracts with the Faderal Government for
the agency to which i-t is &m&ted,  including subcontracts received  from other
large bus&-s that have contracts with the sama agency. Indicate in this biock
whether tha contractor is a prime contractor. subcontractor. or both (chack  only
one).

BLOC%  8: Check ody one. Check  oCommarcial  Products Plan’ only if this report
is under an approved Commercial Products Plan. For a Commercial Products Plan.
the contractor must specify the percentage of dollars in Blocks 1 Oa through 13
attributable  to t)ra  agency to which this report is being submrtted.

BLOCK  9: Identify the major product or service lines of the reporting organization.

BLOCKS  10s through 13: Thasa entries should inc!uda all subcontract awards
tasutting from contracts or subcontracts, ragardlast  of dollar  amount, received
from the agency to which this repoti is submitted. If reporting as a subcontractor,
report ail  subcontracts awsrded  under prime contracts. Amounts should in&da
both direct awards and an appropriate prorated portion of indirect awards. (Ttra
indirect portion is basad  on the parcancaga  of work being performed for the
organization to which the repoti  is being submitted in raiation to other work baiq
parfonnad by the prima contractor/subcontractor.) Do not jnckda  awards  made ‘m
support of comrmwcbJ  busiaass  ;Jnles.s  ‘Commaricai  Products’ Is chactad h Bkk
8 (aus Sgecbl  fndruct)ons  for Comrneccbi products Ptsns  in tight hand c~hr~l.

rrbcontmcted this flual year for tha period

BLOC%  1Oa:  Raport  al m&contracts  awarded to S8s in&ding subcontracts
to SD& and WOS86.  For 000, NASA. and Corn  Guard contracts, include
subcontmctlnq  swards  to H8CIJs  and MIS.

BLOC%  lob: Report aY wbcontmcts  awarded to brga businesses (LM.

BLOC% 1OC: Rapon on
of lines 1Oa and lObI.

this line the grand total of all subcontracts (the sum

fXOCXS 11 and 13: Each of thasa items is a subcategory of Block 1Oa.
Noto that h mmw came the sama dollars may ba ramned  on both 5bck  17
a n d  EUock 12 (i.e.. SOBS owned by women): Ukewiw subcontracts to
H8CUs  or MI6 rho&f ba regortad  on both Bbck 11 and 13,

BLOC%  11: Report
wom~wned  SDBS).

ail subcontracts awarded to SD86  (incdudinq
For  000. NASA, and Coast Buard  amtracts, in&de

aabcnntmct  awarns  to HBCXs  and Mlu

BLOC%  12: Report ali subcontracts awarded to Women-Owned Smal
Businass firms (incfudinq SD86 owned by woman}.

BLOCX  13 (For contracts with DOD, NASA, and Coast Guard): Enter the
doilar vaiua  of ail subcontracts with HBCUs/MIs.

SPECIAL  INSTRUCTIONS FOR CDMMERUAL  PROOUCTS  Pl.ANS

1. This report  is due on October
year ended September 30th.

30th each year for the previous fiscai

2. The annual report submitted by reporting organizations that have an
aw~-d company-wide annual subcontracting p(an for commercial
products shall inciuda ail subcontracting actrvity  under commercial products
plans  in effect during the year and bhsli  ba abnitted in addition  to the
required reports for other-thsn-commercial  products, if any.

3. Enter in Blocks 1Oa through 13 the total of all subcontract awards
under tha contractor’s Commercial Products Plan. Show in BbcJt  8 the
percantage  of this total  that b artributab)e  to the agency to which this
report  h being submitted. This report must be submitted to each agencv
from which contracts for commarciai  products covered by an approved
Commercial Products Plan were received.

DEFiNlTlONS

1. Commercial products means products sold in substantial quantities
the general public and/or industry at astabfished catalog  or market prices.

to

2. Subcontracz  means a contract, purchase order. amendment. or other
lagai obligation executed by the prima contractor/subcontractor tailing for
supplis or sarvicas required for the performance of the original contract or
subcontract.

3. Direct Subcontract Awards are thosa that are identified
performanca  of one or more specific Government contract(s).

with the

4. Indiract Subcontract Awards are those which, bacausa  of incurrenca
for common or joint purposes. ara not identified with specific Government
contracts: these awards are related to Government contract performance
but remain for allocation after direct awards have been determined and
identifiad  to specific Government contracts.

SUBMITTAL ADORESSES FOR OAIGlNAl  REPORT

For DO0 Cantractorr. ssnd reports
otfkr  as stated ir\  the contract.

to the cognizant corIuact administmcion

For Clviusrr Agency Contractors, send reports to awarding agency:

1. NASA: Forward rapons  to NASA, Office of Procurement (HCI,
Washington, DC 20646

2. OTHER FEDERAL OEPARTMENTS OR AGENCIES: Forward
ruport  to the OSDBU Director unless otherwise provided for in
instnructions  by the Department or Agency.

FOR ALL CONTRACTORS:

S M A L L  BUSiNESS  AOMINISTRATION  WA): Send ‘ in fo  copy’  to  tha
cognizant Commercial Market Representative (CMR)  at the address provided
by S8A.  Call S8A Headquarters in Washington. DC at (202)  205-6475  for
correct address if unknown.

STANDARD FORM 295 (REN. lo-961 BACK

53-84



FEDERAL PROCUREMENT DATA SYSTEM (FPDS)
INDIVIDUAL CONTRACT ACTION REPORT I

MERAGENCY  REPORT CONTROL NUMBER
020~68A-u

5. CONTRACTINO  OFFICE COOE I5
8gh&mak chu8cta cod81 (rnr

6. ACTION DATE (2 d&V cabdu you
~~ld&bnmh, l .g.. 361V (Am 7. TYPE OF DATA ENTRY (hu rBt

8. REPORT PERtOD I2 d’ iY fikcd yew and 1
dw quuta.  e.g..  96 1J ?+a 19-61)7

K. Twmin&onforConvenknco
L.

SIngb Award lnddhh Ddhmry 2.
Odor Under  Multlpk Awud Qmtraat
lnltid Load of kderal Sch@dllk  contract

I N - No

16 CO-N
NirM8ER  /ma ror-109/

17 PW& 
Mb&E (St&e md Cfty Cede FlpS 6Q COtiN,, (ffFS

18.  CONTRACT FOR FOREIGN 19.  TARIFF OR REGULATED
fhs.Al&f 116) lK&I (APa 117 &

WVf. OR INTEFWATIONAL

CITY 114
ORQANQATlON  (tbr 119) IAtcK=AI ma 120

I I
20. MULTI-YEAR 2 1. RESERVED 22. COUNTRY OF

CONTRACT FOR FPDS (ADr MANUFACTURE
mr 121) 1 122-128 IF/F5  10-a (hr.

124- 126J
Y - Yea
N - No

26. CICA APPLICABILITY /ma 12&I 1
I

I I I I
23. SYNOPSIS OF PROCUREMENT

PRIOR TO AWARD
24. TYPE OF CONTRACT OR MODlFlCATlON  fi%a 1271 H

(hba 126J A .  Fixed-Prke  Redetenntnatbn  S. Coti - N o  Fee
J. Fixed-Rice T. Cost-Sharing

A .  Synopdzed  prkwto award
u. cost-Plur-Fixed-Foe

8.
C.

Not ynopdzed due to ugency

K. &y-Axt;!ttikonomk
v. cost-Plut-lncelltiwl

Not tynapdzed for other  ream
L. Fixed-Prke  hlcendve Y. Time and Material8
R. Cod-Plus-Award-Fee 2. Labor Hour

26. SOLICITATION PROCEWRES ICimp&e  on@ n hsn,  26 = Al (&a 129J I

A .  CICA Applkabb A. Full and Open CompetitSon - Sea&d  B&i E. Badckwuch K. Set-Add8
B. Purchases Udng Simplified B. Full and Open cOmpetition  -

Acqubition Proc8dursr compatltiva Proposal
F. Mdtipb  Award Schedub
0. Altamatlvesourwr

c. suul&st8tute o t h e r
c- WT Co-*n -

H. lh6nmd

L. reenGnFull and Open
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1 0. Pm-CICA ID. Architect-Engineer

27. AUTHORIIY FOR OTHER THAN FULL AND DPEN COMQETmON
0n@ute on/). &Vi&n 26 - LJ (ha 1W

28. NUMBER OF OFFERS
RECEIVED lCon@ete only H

itan 26 - AJ (Pbr 13lw

29. EXTENT COMPETED
(RM. 1321

A .  UniqueSourco J.
8. Folkwe Contract

EhiIhkn, Essential R&D  CapabWty,  or Export

C. Unsolkitti ReoesrchPropod K. Resewed
D. Patent/Data Rights L. lntematbnal A moment
E. utilities
F. Standardhatbn

M. Authorizsd  b y !!tatuts
N. Authorizsd  f o r  FIesab

G. Only One Source - Other P. National Secuhy
H. Urgency Q. Public Interest

31. WOMEN-OWNED
30. TYPE OF CONTRACTOR (&a 133H BUSINESS

(fir. 1341

A.1
B. 2-6 A .  Competed  Action

c. 610 8. Not Avahbb for

0. 11-16 Competitbn

F :?E

C. Follow-on to Competed
Action-

6. ova50 0. Not Competed

32. PREFERENCE PROGRAM (ha 135)

A. Small Disadvantaged Buhen
8. Other SmaU Budnon
C. Laqe Budneu
D. JWOD  Nonprofit Agency
E. Nonprofit Educational

Organization
F. Nonprofit Horpttal
(3. Other Nonprofit

9
aniqatkn

H. State/Local Govt  - ducationd

J. State/Local  Oovt  - Hotpltel
K. Other State/Local  C3ovemment
L. Foreign Con&actor
M. Dornsstk  Chtractor Perfon~

ing outdde U.S.
U. Hhtorkally Black Co&go/

hive&y or Mhorlty lnsth-
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N - No
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H. &~~tnce Program or

J. ~~~iunt.nt.d
w

I
33. SUBCONTRACTHO PLAN IS&,
smsn  Dis8dvultagd,  md womew

34. SUBJECT TO LABOR STATUTES (hr. 137)H 36. ESTIMATED CONTRACT 36. CONTRACTOR’S TIN
1 COMPLETION DATE (2 d/on /~a l42-16CY

thned srnd tbwhsd (ht. 136)-c- A .  Wd&He&y &t E. Not Subject to Waleh- Cmar Yew md2 d&e

A. Required 8. Re#rvod Heaby, Senrka Con-

8. N o t  Required C. Servke Contract Act tract, or Davi&acon
mm&  r3;g.. 96121  /f%r.

0. Davis-Bacon  A c t

37. COMMON PARENT’S NAME (/at.  161-1801 38. COMMON PARENT’S TlN
f&a 181- 18.9)

39 RESERVED FOR FF’DS /&a 19Gl9q 40. RESERVED FOR FPDS l&r 194J 41. RESERVED FOR FPDS /ha 195 199J

SMALL BUSINESS COMPETlTlVENESS  DEMONSTRATION PROQRAM  (&p#cebk to AC?iG DOD, DO& DO& DOT, EPA. GSA, HHS, NASA, l d VA)

42. DEMONSTRA 43. EMERGINQ 44. EMEAOINC) SMALL
TION TEST PRO-

46. SQE OF SMALL BUSHESS IADr 2W
SMALL BUSINESS eustras mats

GRAM (fit.  2W (Apa 2011 AWARO  lik. 2021 NUMBER OF EMPLOYEES OR AVERAGE ANNUAL GROSS REVENUE

I I I A. 50 or Less M. 1,000,000 or Less
N. 1,000,001- 2.000.000
P. 2.oDo.001- 3.5oo.ooo
R. 3;500;001- 5&o;ooo
s. 5.000,001 - 1o,ooo,aoo
T. 1O,ooO,OO1  - 17,OOO,OOO
2. Over 17.000.000

I I

46. RESERVE0  FOR FPDS (Rx 204-2131 47. OPTIONAL REPORTED DATA ELEMENTS (/br. 214- I
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a. TYPED NAME

49. CONTRACTING OFFICER OR REPRESENTATIVE

b. SIGNATURE c. TELEPHONE d. DATE SUBMlll-ED (YYMMDDJ

AUTHORQED  FOR LOCAL REPRODUCTION
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FEDERAL PROCUREMENT DATA SYSTEM (FPDS)
SUMMARY CONTRACT ACTION REPORT ($25,000 OR LESS)

lDol/ars in thousad’s,  rounded to the nearest thousand)

INTERAGENCY REPORT
CONTROL NUMBER

0208-GSA-W

CIVILIAN AGiS DEPARTMENT OF DEFENSE

Net dollars and number of actions where anticipated Net dollars and number of actions where amount
*value of instrument is $25,000 or less. obligated on action is $25,000 or less.

a. REPORT PERIOD 1 b. REfDQRT TYPE  (’ one) p. REPORTING AGENCY COOE lflps 95)

d. REPORTING AGENCY NAME e. CONTRACTING OFFICE CODE f. CONTRACTING OFFICE NAME

m L

PART I - PRIME CONTRACT ACTIONS OF 825,000 OR LESS

PROCUREMENT METHOD N”$?8r
Actions

1. Tariff or Regulated
Acquisitions

Small
Business
Concerns

NET DOLLAR AMOUNTS
Large Domestic

Business Outside U.S./ Other Total
Concerns

ernment or International
Organization

I
NEW AWARDS 3. Purchases Using Simplified

AND Acquisition Procedures
MODlFiCATlONS 4. Orders - GSA Sch8dul8s

Only

5. Orders - Other  Federal
Schedules

6. All Other Orders

7. Other Procurement
Methods

8. TOTAL NEW AWARDS
AND MODlFlCATlONS

9. Competed

COMPETITION 1 O.Not Competed

11 .Not Available for
Competition

MODIFICATIONS lExdual”mg  Line 3)

PART II - SELECTED SOCIOECONOMIC STATISTICS
f/nc/udes  both new swsnls  and modific8tions)

PREFERENCE PROGRAMS TYPE OF CONTRACTOR

CATEGORY Number paT Actions TOo’:&rNee’ CATEGORY Num  her paf  Actions ‘%kZ
(b) (b)

13. Small Business Set-Aside 16. Small Business

17. Small Disadvantaged
Business

14. Small Disadvantaged
Business Set-Aside 18. Women-Owned Small

Business

15. 8(a) Contract Award
I I

19. JWOD Nonprofit Agency
I 20. HBCU/MI I I

NAME

g. PERSON SUBMITTING REPORT

SGNATU  RE TELEPHONE DATE SUBMITTED

AREA CODE NUMBER

AUTHORlZED  FOR LOCAL REPRODUCTION
Previous edition not usable

STANDARD FORM 281 (REV. 5-96)
Prescribed by GSA-FAR (48  CFR)  53.204-2(b)





SUBCONTRACTING REPORT FOR INDWIDUAL CONTRACTS OMB No.: 9000-0006
(See thstructiom  on eve/se) Expires: 03/3 l/98

tibik  reporting burden for this collection of information is estimated to average 3 hours per response, including  the time for
reviewing instructions, searcfting  existing data sources, gathering and maintaining the data needed, and completing and reviewing
the collectjon  of information. Send comments regarding this burden estimate  or any other aspect of this collection of information,
inchding suggestions  for reducing this burden, to the FAR Secretariat  (MVR),  Federal Acquisition  Poiicy Division, GSA, Washington,
DC 20405.

1.  CORPOFIATION. COMPANY OR SU80IVISlON  COVERED 3. DATE SU8MI77ED

a. COMPANY NAME

b.  STREET AOORfSS

c.  CITY

2. CONTRACTOR IDENTIFICATION NUMBER

d. STATE e. ZSP CtlOE

4. REPORTING PER100 FFIOM !NCEPTION OF CONTRACT THRU:
YEAR

xl MAR 31 q SEPT 30
L

5. NPE OF REPORT

q REGULAR c l RNA1 c l REVISED

6. ADMlNlSTERlNG  ACTIVITY /pIease cheek  aooficah’e  boxl

ARMY GSA

El

NASA

NAVY DOE OTHER FEDERAL AGENCY lSpeci?jt)

AIR FORCE DEFENSE  LOGtSTlCs  AGENCY

7. REPORT SUBMITED AS lCheck  one and provide appropriate numbers 8. AGENCY OR CONTRACTOR XWAROlNG  CONTRACT

Q
PRIME  CONTRACT NUMBER a. AGENCY’S OR CONTRACTOR’S NAME

PRLME  CONTRACTOR
c

n
SUBCONTRACT NUMBER b.  STREEI- AOORESS

SUBCONTRACTOR

9. OOLLNIS  AND PERCENTAGES IN Tl+E FOLLOWING 8LOCK.s:

DO INCXUOE INOIRECT  COSTS 00 NOT INCXUOE INOIRECT COSTS

c. CITY d. STATE e. ZlP COOE

t L

SUBCONTRACT AWARDS

IYPE

1Oa. SMALL BUSMESS CONCERNS (hcfude SOS, WOS8,
H%~U/MI (Dollar Amount and Percent of I&.)

CURRENT GOAL ACTUAL CUMULATlVEI
WHOLE DOLtARs 1 P E R C E N T WHOLE OOLLARS PERCENT

1 I 1 I -
1 Ob. URGE BUSINESS CONCERNS (Dollar  Amount and Percent

. . . .:. .‘.‘.‘.‘.’  .:..::.  :::.‘::. :. ...*.-...*.  . . . . . . . . . . . . . . . . . . ..‘....,. . . . . . ..*............ . ..-.a.-.*.-  ~.............‘.-...........-:..,..-.-..  ..,... ...*. . ,. ..*.  ,.....................,.,.  . ,.*.  *.......  .. . . . . . . . . . . . . . . . . . . . . . . . . . . . .
of I0c.I

“:-:.~:.:.r:.:.~~.............‘.............-...’. . . . . . . . . . . . . . ..f..........‘.C’......‘.’‘.‘...‘.....55’...‘...‘.........................‘......:.:.:.:.:.:.:.:.f:.‘.:.:.:.~.:.:.~.:.:.:.:.:...........’. . . . . . . . . . . . . . . . . . . . . . .-.......C:.:.:.:...........;.r......................  . ..‘.‘... ‘... . . ...‘. . ~-::..:,. . . . ..’. .

10~. TOTAL (Sum of IOa and 106,)
I

11. SMALL DISADVANTAGED (SOB) CONCERNS (lnciude
HBCWMII Dollar Amount and Percent of I Oc.)

12. WOMEN-OWNED  SMALL BUSJNESS (WOSB) CONCERNS
lDollaf Amount and Percent of I&.)

13. REMARKS

14a. NAME OF INOIVIDUAL AOMINISTERING  SUBCONTRACTING PLAN
I.
AREA COOE

1 Sb. TELEPHONE NUMSER

NUMBER

AUTHORIZED FOR LOCAL REPROOUCTION
Previous edition is not usable

1 1

STANDARD FORM 2% (REV. to-96)
Prescribed  by GSA-FAR (48 CFR) 53.219(a)



1. This rsport is not required from small burinaws

2. This report is not required for commercial products for which a
company-wide annual plan (i.e., a Chnmorcirl  Pmducts  Ran)  has been
approved, nor from large businesses in the Department of Defense (DOD)
Test Program for Negotiation of Comprshensive  Subcontracting fins.
The Summary Subcontract Report (SF  295)  is required for contractors
operating under one of these two conditions and should be submitted to
the Government in accordance with the instructions on that form.

3. T h i s  f o r m coilects subcon  tracz a w a r d  d a t a f r o m  p r i m e
contractors/subcontractors that: (a) hold one or more contracts over
$500,000  (over 51,000,OOO  for construc5on  of a public  faciiiv):  and (b)
are required to report subcontracts awarded to Smail  Business (SB),
Smail  Disadvantaged Business (SD8),  and Women-Owned Smail  Business
(WOS8)  concerns under a subcontracting pian.  For the  Department of
Defense (DOD) ,  the  National  Aeronaut ics  and  Space Adminis t ra t ion
(NASA), and the Coast Guard. this form also collects  subcontract award
data for Historically  8lack  Colleges and Universities (HBCtls)  and Minority
Instiiuijons  (Mlsi.

4. This report is required for each contract containing a subcontracting
pian and must be submitted to the administrative contracting officer
(AC01 or conaacting  off&r  if no AC0 is assigned, semi-annually during
conhct  performanca  for the periods ended March 31 st and September
30th. A sparate  repor t  is  requi red  for  each contract  a t  contract
completion. Reports are due 30 days after the ciose  of each reporting
period unless  otherwise directed by the contracting officsr.  Reports are
ruquirsd  whn  d u e . regardless of  ‘whether tiers h a s  b e a n  a n y
subcontracting activity sinc8  the incaption of the contract or sines the
previous report.

5. Only  subcontracts  invo lv ing  per formance  wi th in  the  U .S . .  i ts
poss8ssions, ?uerto  Rico. and the Trust Territory of the Pacific lsfands
should be included in this rsport.

6. Purchases from a corporation. company, or subdivision that
affiliate of the prime/subcontractor are not included in this repoti.

is an

7. S u b c o n t r a c t  a w a r d  d a t a  reported  o n  t h i s  f o r m  b y  p r i m e
contractorsisubcantractors  sha l l  be  limited  to  awards made to  the i r
immediate subco’ntractors. Credit cannot be taken for awards made to
lower tier subcontractors.

SPEClFlC  INSTRUCTlONS

BLOCK 2: For the Contractor Identification Num her,  enter the nine-digit
Data Universal Numbering System (DUNS) number that identifies the
specific contractor estabkhment. if there is no DUNS number avaiible
that identifies the exact name and address entered in Block 1, contact
Dun and Bradstreet  Information Services at l-aOG333-0505  to get one
free of charge 0~81 the telephone. Be prepared to provide the following
information: (1) Company name; (2)  Company address: (3)  Company
telephone number; (4) tine of business: (5)  Chief executive officark8y
m a n a g e r :  (6) D a t e  the company was star ted:  (7) Number  of  p0Opi8
employed by the company: and; (8)  Company affiiiation.

BLOCK  4: C h e c k  o n l y  o n e . Not8 that all subcontract award data
r8pOrt8d  o n  this  form r e p r e s e n t s  activiw  sinC8 t h e  inC8pdOn O f  t h e
contract through the date indicated in this block.

BLOCX  5: Check whether  th is  repor t  is  a  ‘38gular,”  “F ina l , ”  and /or
“R8ViS8d”  repor t . A “Finai”  repor t  shou ld  be  checked on ly  i f  the
contractor has  completed the contract or subcontract reported in Block
7. A “Revised” report is a change to a report previously submitted for
the same period.

BLOCK 6: Identity  the department or agency administering the majority
of subcontracting pians.

BLOC1( 7: Indicate whether the reporting contractor is submitting this
report as a prime contractor or subcontractor and the prim8 contract or
subcon  tract number.

‘BLOCK 8: Enter the  name and address of the Federal d8partm8nt  or
agency awarding the contract or the prime contractor awarding the
subcon  tract.

BLOCK 9: Check the appropriate block to indicate whether indirect
costs are included in the dollar  am aunts  in blocks 1 Oa through 12. TO
ensure comparability between the goal  and actual columns, the contrac-

tor  mry inciudm indimct  costs  in  the  actua l  coiumn  on ly  i f  the
dcontracthg  p&n indudod  indirect costs  in the goal.

BLOCXS 10s  through 12: Under “Current Goal,’ enter the dollar
and percant  goals in each category (S8,  SD8,  and, WOS8)  from the
subcontracting plan approved for this contract. (If the originai
goais  agreed upon at contract award have been revised as a result
of contract modifications. enter the original goals in Block 13. The
amounts  entered in  Blocks 10a  th rough  12 should  re f lec t  the
r e v i s e d  gosh) U n d e r “Actual  Cumubtive,’  e n t e r  a c t u a l
mbcontract  achisvcsments  (doilar  and percant)  from the inception
of the contract throuqh  the date of the report &own  in Block 4. In
cases where  indi rect  costs  are  inc luded,  the amounts  should
inciuda  both direct awards and an appropriate prorated portion of
indirect a wards.

8lOCX  1Oa: Report all subcontracts awarded to S8s including
subcontracts to SD8s and WOS8s.  For DOD, NASA. and Coast
Guard corrtmcts.  include  subcontracting awards to HSClJs  and MIS.

BLOCX  lob:  Report ail subcontracts awarded to large businesses
N.84.

BLOC)<  1 Oc: Repor t  on  th is  l ine  the  totai  o f  a l l  subcontracts
awarded under this contract (the sum of lines 1 Oa and 1 OW.

BLOCXS  7 1 and 12: Each of these items is a subcategory of alock
1 Oa.  Note that in some cases the same dollars may be reported in
both Block  11 and Block  12 [i.e.. SDBs  owned by women).

Blocac  11: Reporc  all  subcontracts awarded to SOBS (including
women-owned %&I. F o r  D O D ,  N A S A ,  a n d  C o a s t  G u a r d
contracts, include  subcontract awartis  to H8CUs  and MIS.

BLOCK  7 2: Report ail subcontracts a warded to Women-Owned
firms (inchding  S1)6s  owned by women).

Bl.OCX  13: Enter a short narrative explanation if (a) S8,  SD8,  or
WOSa  accompiishmen  fs fail below that which would be expected
using a straight-line projection of goals  through the period of
contract performanc8;  or (b)  if this is a final report, any one of the
three goais  was not met.

SPECIAL  lNSTRUCT10NS  FOR COMMERCIAL PROOUCTS  PLANS

DEFtNlTlONS

1. Commercial  produczs  m e a n s  p r o d u c t s  s o l d  i n  s u b s t a n t i a l
quantities to the general public and/or industry at established
catalog or market pricas.

2. Subcontract means a contract, purchase order, amendment, 01
other legal obiigation executed by the prime
contractor/subcontractor tailing  for supplies or services required for
the performance of the original contract or subcontract.

3.  Direct Subcontract Awards are those that are identified with
the performancs  of one or more sp8cific  Government contractkj.

4.  Ind i rect  costs  are  those which,  because of  incurrenc8  fo r
c o m m o n  o r  j o i n t  purpos8s, a r e  n o t  idsntified  w i t h  SpeCifiC
Government contracts: these awards are related  to Government
contract performance but remain for allocation after direct awards
have  been determined and ident i f ied  to  speci f ic  Government
contracts.

DlS7’RIWTlON  OF THIS REPORT

For the  Awarding Agency or Contractor:

The original copy of this report should be provided to the
contracting officar  at the agency or con tractor identified in Block 8.
For contracts with 000, a copy should aiso be provided to the
Defenss  Logistics Agency (OLA)  at the cognizant Defense Contract
Management Area Operations (OCMAOI  offics.

For the Smail  Busines  Administration (S8A):

A copy of  th is  repor t  must  be  prov ided to  the  cognizant
Commarical  M a r k e t  Repressntadve  (C,MR)  a t  t h e  t i m e  Of a
compiiance  review. It is NOT necessary to mail  the SF 294  to SW
unless specifically requested by the CMR.

STANDARD  FORM 2% (REV. 10-961 BACK



SUMMARY SUBCON~~i OMB No.: 90004007
(See insffutiiofas on reverse) Expires: 03/3 I I98

Puaiic  reporting burden for tths collection of information is estimated to average 13 hours per response. in&ding the time for reviewing insaucnons,
searching exiting  data sources,  gathering and maintaining the data needed. and completing and reviewing the collection of information. Send
comments  regarding this burden estimate or any other aspect of this coih~ction  of information, including suggestions for reducing this burden, to the fAf?
Secretariat  (MVR),  Federal  Acquisition Poiicy  Oivision,  GSA. Washington, DC 20405.

1.  CfXUWRATlON,  COMf  ANY OR SU8OIVISION  COVERED 13.  OATE SUBMll-fED

a. COMPANY NAME

b.  STREET AOORESS 4.  REPORTING PERIOD:.

c.  CJTY

2. CONTRACTOR JOEWFKATlON  NUMBER

d. STATE a. ZIP  COOE
1

Au YEAR
OCT 1 - q OCT 1 -MAR 31 SWT 30r

5. 7YPE  OF REPORT

c l REGULAR c l FINAL q REVISED
6. AOMINISTERJNG  ACTIVITY lplessh  check app~‘k~&ie  boxj

ARMY OEFENSE  LOGISTICS AGENCY WE

NAVY NASA E l OTHER FEDERAL AGENCY fSpe#yj

AIR FORCE GSA

7. WW?l’  SU8MITl-ED  AS (Check one I 8. TYPE OF PLAN

c l PfUME  C0NTRACTOR c l BOTH c l !NOIVlDUAL q COMMERCIAL PROOUCTS

r

q SUBCONTRACTOR
IF PUbI  IS A CCMMERCJAI.  MOOUCT’  PLAN. SPEC:M  THE  ?fRCENTAGE  OF THE
OOUARS  ON THIS REPORT A-8lJTABl.f  TO n41S  AGEKY.

9. CONTRACTOR’S MAJOR PROOUCTS OR SERVlCE  LINES

a C

b
I I Id

CUMULATIVE FiSCAL YEAR SUBCONTRACT AWARDS
(Report cwmu/stive  figures for repotting penbd in Block 4)

TYPE
’ PERCENT

WHOLE DOLLARS (To  near=a  ten*
of a %I

1 Oa. SMALL BUSINESS CONCERNS (include  SOS, M/OS& HBCU/MI
(Do/far  Amount and Percent of 7Oc.)

1 Ob. LARGE BUSINESS CONCERNS (Dollar  Amount and Percent of 7Oc.J

10~. TOTAL fSum of 70a and 7Ob.)

11. SMALL DISADVANTAGED (SDB) CONCERNS  (Dollar  Amount and Percent of ?OcJ
4

12. WOMEN-OWNED SMALL BUSINESS (WOSB)  CObKERNS
(Dollar Amoimt and Percent of 7Oc.j

13. MSTOR1CALLY BUCK COLLEGES A N D  l.JNIVERSITIES (HBCU)  AND MINCRITY
INSTITUTIONS  (MI) l/f applicabiej (Dollar Amount and Percent of 7Oc.J

14.  REMARKS

a. NAME
15. CONTRACTOR’S OFFICIAL WHO AOMINISTERS  SU8CONTRACTiNG  PROGRAM

b. TITLE c. TELEPHONE 3JUM8ER
AREA COOE  NUMBER

a. NAME

16. CHIEF EXECUTIVE OFFICER

/c. SIGNATURE

b.  TITLE d.  OATE

II
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Previous edition is not usable
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GEESERAt  lNS7RUCnOlw

Report  0n)r  thor
hdkated h Block 4.

douam ahcontracted this flnzal year f o r  thr

2. TM8 fotm couoct8 ubcotlttrct SW8ld data from -
cmWactorrr/8ubczmtracto~  thaC  (a) hoid  one of mom contracts over  SG
(over $7.DOO.O00  for construczkn of a public faciiity):  and (bl are required to
-oft ~~b~~t~bacts  awarded  t o  S m a l l  8usinen  (S81. S m a l l  D i s a d v a n t a g e d
Budnsss  (SOB).  and Women-Owned Small 8usiness  (WOS8)  concerns under a
subcontracting p&n. F o r  tti Depsnment  o f  Dsfenw  (DOOI.  the Nstbnal
Aeronautkr  and  SW Administrstbn  (NASA), and the Coast Guard, this form
a& cohctm subcont⌧act l werd data for Historically 8&k  CoUeges  and
Univoktios  (HBCUs)  l d Mhkty  Indtutbn~  Msi.
3. This  mpcwt  mud be submitted semi-snnwl)y  (for the six months ended March
31 st and the twslva  months ended September 30th)  for contacts  with thr
Department  of Defonr  (0001  snd annurw  (for the twelve months ended
se~tefdM¶f  30th)  for Contract8  with &ii&n  agencies, sxcspt for contracts covered
by an approved  Commercial  Products Plan (see speciai  inrtructiont  in right-hand
CoiUmn). R.$XJrt8  am dm 30 dsr8  after  the door,  of es& rqmnhg  period.

4. This re~oR may ba submitted on a corporate, company. or subdivirion  (e.g..
plant or divis&n  operating on a separate pmfi csntsr) basis.  uniess  otherwise
dimctad  by the agency  awarding the  contract.

5. If a prims contractor/subcontractor i8 performing work for m0m than one
kderaj agency. a nwmte  report dud be arbrnitted  to each a~mcy covering on+
t!I8t sgOrrCy’+ CmntWCt8. pfovided  at toast  one of that agancy’s  contracts i8 over
$5~.~  (OMI $1.~,~ fo r  c o n s t r u c t i o n  of  a p u b l i c  facility) a n d  c o n t a i n s  a
subcontracting plan. (Note that 000 is considered to be a singis agency; see
next instluczkn,)

6. Fur 000, a corroolidated  report  should be submitted for all contract8  awarded
by miiitary dopwtmontrlagsnc#s  and/or subcontracts awarded by DO0 prime
contractor However, 000 contractors invoived  in construction and related
maintenancs  and repair mud submit a sugarate  report for each 000 component.

7. Only subcontracts involving performance within the U.S., its possessions.
Puerto Rico,  and the Trust Territory of the Pacific Islands should be included in
this repofx.

8.
me

Pwcha~8 from a corporation. company, or subdivision
prime/subcontractor  are not in&dad in this report.

that Is an affibce Of

9. Subcontract award data moorted on this form by prime contractors/subcon-
tractors shall  be limited to awards made to their immediate subcontractors. Credit
cannot be taken for awards msde to bwer  t&r sukonrractors.

10. Ses special instructions in right-hand column for Commercial Products Plans.

SPEClFIC  INSTRUCTIONS

BLOCK  2: For the Contractor Identification Number, enter the nine-digit Data
Universal  Numbering System (DUNS) number that identifies the specific contractor
establishment, If there  is no DUNS number avaiibie  that identifies the exact name
and address entered in Block 1. contbCt  Dun and &ads&met Information Seticus
at l-800-333-0505  to get one free of charge over the teiephone.  8e prepared to
provide the following information: (1) Company name: (21 Comqmty  address: (31
Company telephone number; (4) tins of business: (5) Chief executive officer/key
manager: (6) Date the company was stafled:  (7) Number of poop&~ empkyed  by
the company: and; (8) Company atiiiiition.

BLOC%  4: Check onb  one. Note that March 31 represents the six months from
October 1 st and that September 30th represents the twelve months from October
1st.  &tar  the year of the reporting period. (Le., Mar

BLOCIC  5: Check whether this report  is a ‘Regular.’ ‘Final,’ and/or ‘Revised’
report. A ‘Fmsi’ ropoti shouid be &e&ad only if the contractor has compieeed
sti  the  contract8  containing subcontracting pbnr awarded by the agency to which
h b repotilng.  A ‘Revis&” repoti  i8 a change to a report previously submitted for
the same period.

BLOCIC  6: Ident i fy  the  department  o r  a g e n c y  a d m i n i s t e r i n g  t h e  mahrity  o f
subcontracting plan8.

BLOC%  7~ This report  encompa-s  all contracts with the Federal Government for
the agency to which it is submitted, including subcontracts received from other
large  buinssse8 that have contracts with the same agency. Indicate in this biock
whez!‘ier the contrbctor  em a prime contractor. subcontractor, or both (check oniy
0-b.

BLOC%  8: Check ody one. Check ‘Commercial Products Plan’ only if this report
is under an approval  Commercial Products Plan. For a Commercial Products Plan.
the contracZor  must specify  the percentage of dollars in Bloc!cs 10a through 13
attributable to the agency to which this repoti  is being submitted.

BLOC% 1Oa:  Report al rubcontracts  awarded to S8s in&ding wbcontmctr
to SOBe and WOS8r For 000, NASA, and Coast  Guard  contracts,  in&de
8ubcontrecthg  swsrd8  to H8c!J8  and Mh.

BLOC% lob: Report ail subcontracts awarded to brgs bushems  ILB81.

BLOCX  10~: Report on this line the grand total of all subcontracts (the sum
of lines 1Oa and 1 Ob).

8LOCJC.S  11 and 13: Each of those items is a subcategory of 8lock 1Oa.
Note the<  in omm  caws the same  dolbrr msy  be reported  on both Bbck  11
a n d  8bct 12 (i.e.. SOBS o w n e d  b y  women) :  Iikewim rubcontmcts  to
HBCU8 or MIS rhouid  be reported bn both Bbck  11 and 13.

BLOC% 11: Report  all subcontracts awarded to SO&  (hciudina
women-owned SO&I. For DOO,  NASA. and Coast Guard contnkmde
r~oc~nt?scZ  awards  to Ham8 and M)s.

aLoclc 12: Repoti  all subcontracts awarded to Women-Owned Small
Business firm8 (in&ding SD88  owned by women).

BLOCX  73 (For contracts  with DOO, NASA, and Coast  Guard): Enter the
dollar vaiua of ail  6ubconuacts with H8CUsiMIs.

SPEUAL iNSTRUCTIONS  FOR COMMERCIAL PRODUCTS PLANS

1. This report is due on October
yearanded September 30th.

30th each year for the previous fiscal

2. The annual reoort submitted by reporting organizations that have an
approved company-wide annual  subcontracting plan for commercial
products shall in&de ail subcontracting activity under commercial producrs
plans in effecr  during the year and &il  be tubtied  in addition to the
requhd m~rt8  for other-than-cornnmrisi  productr. if any.

3. Enter in 8locks IOa thmugh 13 the total of ail subcontract awards
under the contractor’s Commercial Products Plan. Show in Bbck 8 the
percantage  of this total that is attributable to the agency to which this
report  is being submitted. This report musz be submitted to each agency
from which contracts for commercial products covered by an approved
Commercial Products Plan were received.

DEF1NtTiONS

1. Commerciai  products means products sold in substantial  quantities to
the general public and/or industry at astabiished catalog or market prices.

2. Subcontract means a contract, purchase order, amendment. or other
legal obiiiation  executed by the prims contractor/subcontractor tailing for
supplies  or cervices required for the performance  of the original contract or
subcontract.

3. Direct Subcontract Awards are those that are identified
performance  of one or more speci fit  Government contract(sJ.

with m e

4. Indirect Subcontract Awards are those which, because of incurrenca
for common or joint purposes. are not identified with specific Government
contracts: these awards are related to Government contract performance
but remain for allocation after direct awards have been datsmrined  and
identified to specific Government contracts.

SUBIWTTAC  ADDRESSES FOR OfIlGINAL  REPORT

For DO0 Cofl<rsC!Or+, =nd rsports
offka as stated in the contmct.

to the cognizant conttsct admhistrathn

For ClviEb~  Agency Contmctors,  send  mports  to awarding agency:

1. NASA: Forward repofis to NASA, Office  of Procurement (HC1.
Washington. DC 20546

2. OTHER FEDERAL DEPARMENTS OR AGENCES:  Forward
rsport  to the OSDBU  Director unless otherwise provided for in
ins-tructionr  by the Department or Agency.

BtOCX 9: Identify the major product or wnrica  lines of the reporting organization.
FOR ALL CONTRACTORS:

Bt.OCXS  1Oa through 13: These entries should include all subcontract awards
rssuking  from contracts 01 subconaacts,  regardless of dollar amount. received
from the agency to which this report is submitted. lf reporting as a subcontractor.
report aii  subcontract8  awarded under prime contracts. Amounts should include
both direct awards and an appropriate prorated portion of indirect awards. (The
indirect poeion  is bawd on the percentage of work being performed for the
organization to which the ral~ort is being submitted in relation  to other work being
penormad  by the prime contractor/subcontractor.) 00 not include awards msds in
supprf  of commercial business unless  ‘Commerkal  Pmducts’ 1s cftecked kl Bbck
8 1-0 Spscbl InstructIons  for Commercbl  pmducts  Plans in right hsnd  columnt.

SMALL BUSINESS AOMINISTFtATION  (S8AI: Send ‘info copy’ to the
cognizant Commercial Market Representalive  (CMR)  at the address provided
by S8A. CalI S8A Headquarters in Washington, DC at (202)  2056475 for
correct address if unknown.

* U.S.  GOVERNMENT PRINTING OFFICE:  1997-405-747140006
STANDARD FORM 295 (REV. lo-96 I BACK


